THE SUPEEM

IT IS ORDERED:

TCOURLT OF THE STALTE OF ALASKA

ORDER NO. 158

Amending Rules 26 through 37
Inclusive, and Rule 77

Rules of Civil Procedure

Rules 26 through 37, inclusive, and Rule 77, of the

Rules of Civil Procedure, shall be amended to read as set out

in the attached.

EFFECTIVE DATE:

Dated:

1873.

DISTRIBUTION:

s/C Justs
Sup/Ct Jdgs

- Dist Jdgs

Mags

Clks/Ct
Trans/Supr

Law Librarian
Probate Masters
2ém Dir

All Members A3A
Gov

Lt/Gov

Dept/Law
Leg/Council

Pub Def Agency
Dept/Pub Safety
Alaska Legal Serv

Februarxy 15, 1973.

at Anchorage, Alaska, this 22nd day of January,

—% CHIEF JUS®LLE

[ /9. Cotei—

fﬁ = SOCIATE JUSTICE




THE SUPREME COURT OF THF STATE OF ALRSKA

ORDER NO. 158

Amending Rules 26 through 37,
Inclusive, and _Rule 77

Rules of Civil Procedure

IT'ISAORDERED:

Rules 26 through 37, inclusive, and Rule 77, of the

Rules of Civil Procesdure, shall be amended to read as set out

in the attached.

EFFECTIVE DATE: February 15, 1973.

Dated: at Anchorage, Alaska, this 22nd day of January,

1973.
L?f CHIEF JUS
g ' socxamx JOSTICE
ASSOCIATE JUSTICE
f N b// P ﬁiéaagf““”J
"“\ _ ASSOCIATE JUSTICE
\' .
\ *4V4’)~1/. . i
) wzﬁ:;>’rA586CIAiE J N A
/'('d - *
~ &447
DISTRIBUTION: &
) -~
S/C Justs
Sup/Ct Jdgs
Dist Jdgs
Mags
Clks/Ct
Trans/Supr

Law Librarian
Propbate Masters
Adm Dir

All Members AJA
Gov

Lt/Gov

Dept/Law |
Leg/Council

Pub Def Agency
Dept/Pub Safety
Alaska Legal Serv




Trvry vann

al2 222

Cu

ALASKA CIVIL NULES

PART V., DEPOSITIONS AND DISCOVLRY.

.

Rule 26. Cencral Provicions Governing Discovery.

{a) Discovery Mothods. Parties may obtain discovery by one

or more of the following mcthodé: depositions upon orul examin-
nation or written gquestions; written interrogatorics; production
of documen~s or things or permission to enter upon land or other
property, for iaspection and other purposes; physical and mental
examinztions; and rejuests for admission. Unless the court

orders otherwise under subdivision {(¢) of this rule, the frequency
of use of these methods is not limited.

{b} Scope of Discovery. Unless otherwise limited by order

of the court in accordance with these rules, the scope of
discovery is as follows:

{1} In Gennral, Parties may obtain discovery regardina
any matter, not privilegad, which is relevant to the subject
matter involved in the pending actipn, whather it relatcs to
thq ¢lain or defense qf the party seeking discovery or to the
¢claim or defense of any other party, including the existence,
description, nature, custody, condition and location of any '
books, documents, or other tangible things and the identity and
lccaticn of persons having knowledge of any discoverable matter.
It is not ground Zor objection that the information sought will
be inadmisszible at the trial if the information sought appears
reasonably caolculated to lead to the discovery of admicsible
evidence.

12) Insyrance Aarecment. A party may obtain discovery

of the existence and contents of any insurance agreement uader

. ————— . P T - ——




Rule 26(2) continued

which any person carrying on an insurance business may be liable
to satisfy p;rt or all of a judgment which may be entered in

the action or to indemnify or reimburse for payments made to
satisfy the judgment. Informaﬁion concerning the insurance

‘ agreementiis not by reason of disciosure admissible in evidence"
&t trial. Por'purpESe§ §£:§$i§ parﬁgraph, an applicatioﬁ for
insurance shall not Se,tfeated-as part of an insdrance agreement.

. (3) Trial Preparation: Materials. Subject to the

p:ovis;cns of‘subdivision,(b)14) of this rule, a party may
obtaiﬁ=discovery of documents and téngible things otherwise
discovérable under subdivision,(b)(i) of this rule and prepared
fn anticipaéion_qf litigation or for trial by or:for another -
pé:ty qrvby 6: for that other party's representative (includiﬁé'
his aétorney,,ccnsultant, surety, indemnitor, ipsﬁrer, or agent)
only upoa ﬁ showing fhat‘the'party seékipg discovery h#s sub-

7 stantial need of the materials in the preparation of his case and
'.,that he_is_uhibié wiéhout undue. hardship to obtain the suSstantial
'equivalenﬁ of the materiale by other means. In ordering discovery
- df'sucﬁ-métapialé when the,reéuired showing has been made,'thé
court shall protect against disclosure of the mental impressions!'
conclusions, opinions, or_iegal theofies of an attgrney:or other
representative of a.parfy'ébnccrning-the litigatioA. »

' A party may obtain without the required showing a
-;tatemeﬁt concarning the action or.its~subjéct matter previously
made by thagbparty. Upon request, a person not a party may obﬁéin
.Qithout'the required showing-a sﬁatement concerning the action or
its subject matter previously made by that person. If the request
is refused, the person may move for a. court order.. The.provisicns |

of Rule 37(a)(4) apply to the award of expenses incurred in relation

o the ﬁotion;_ For purposes of this paragraph, a statement




'Rule 26 {3) continued

previously nade is (A) a Qrit:envstatcment sigyncd or otherwise
adopted or approved by the person making it, or (B) a stenographic,
mechanicel, elecirical, or other recqrding, or a transcription
thereof, which is a substantially verbatim recital of an oral
.statement by %the person making.it and contemporaneously recorded,

{4) Trial Prevaration: FEuxverts. Discovery of facts

xnown and copinions held by experts, otherwise discoverable under
the provisions of subdivision () (1) of this rule and acquisad
or developed in anticipation of litigation. or for trial, mav be
cbtained only as foilows:
~(ay (i) A party may through interrogatories require

any other party to identify eaéh person whom tﬁe other party
expects to call as an expert witness at trial, to state the
subjeét matte¥ on which the expert is gxpected to testify, and
>to state the substance of the facts and opinions to which %he
~expert is expected to testify and a summary of;the grognds for
eachybpinibn;- (ii) Upon motion, the court may oréer further
discovery by other méans, subject to such restrictions as to
scope and such provisions, pursuant’ to subdivisiocn (b) (4) (C) of
this rule, concerning:fees and evpenses as the court may deem
appropriate. |

‘ (B) A party may discover facts known or oﬁinicns
held by ah.expert who has been retained or specially employed by
another pafty in anticipation of litigation or pxepafatien for
trial and vho is not cxpected to be called asaa witneés at trial,
only as provided in Rule 35(b) or upon a showing of cxceptional
circumstances under which it is impracticable for the party

seeking discovery to obtain fucts or opinions on the samz subject

or by other means. . v .




Rule 26 {4} (C}

<) Uﬁless mani fest injustice would result, (i)
the court shall require that the party seeking discovery pay thc
expert a reasonable fee for time spent in responding to discovery
under subdivisions (L) (1) (A} {1i) and (B} (4){8) of this rule; and
(ii) with rospect to discoverv obtained under subéivision
(b} (4) (A} (ii) of this rule the co&rt may require, and with
respect to discovery obtained under subdivision (b) (4) (B) of fhis
rule the court shall require, the party seeking'discovery to pay -
the other party a fair portion of the fees and expenses reasonably
incurred by the latter party in obtazining fzcts and epinicns fxﬁm
the expert. '

{c) Frotective Ordexs. Upon motion by a party or by the

person from whom discovery is scught, and for good cause shown,
the court in which the action is pending or altematively, on
makters releting to a de?osition, the court in the judicial
district where the deposition is to be taken may make any o:écr
which justice»requircs to protect a party or per;cnvfrcm'annoy-A
aZnee, embaf&éésment, opbression,'or‘undue purden or sxpense,
including one or more of the fcllgéing: {1) that the discovéry
not be had; (2) that the diécovery may be had only on specified
terms and conditions, including’a designation of the time or
place; (3) that the discbvgry may be had only by a method of
discovery other than thaﬁ selected by the party seeking discovery;
(4) that certain matters not be inguired into, or that thé scope
of the discoverv be limited o certain matters; (5} that discovery
he cohduuked with no one present except persons dcsignéteé by the
couxt; {6) that a ¢eposition arfter being seal=ad be opened-énly by
order of the court; (7) that a trade sccret or other confidential

research, developmand, or comacrcizal information not be disclosed

or be disclosed enly in a descignated way: (8) that the parties




Rule 26(c) co: .nued
simultanecusly file specificed documents or information enclosed
in secaled envelopes to be cpened as directed by the court.

If the motion for a protective order is denicd in whole
or in part, the court may, on such terms and conditions as arc

just, order that any party or parson provide or permit d&i

i)

coveryv.
The provisicns of Rule 37(a) {4) apply to the award of expenses
incurred in relation to the motion. -

{d) Sequence and Timing of piscoverv. Unless the court upon -

motion, for the convehience of parties and witnesses and in phe
interests of justice, orders otherwise, methods of discovery

may be used in any seguence and the fact that a pafty is conduct-
ing discovery, whether by depoéition or othexwise, shall not
operate to delay any other party's discovery.

{e} Supplementation of Responses. A party who has responéed

to a reguest for discovery with a response that’was complete
when made is under no.duty to‘supplement his response to. include
information thereaiter acquireg; except as follows:

(i) A éarty.is underAa.dutf séasonably to supplemeht
o His response with respect to any guestion directly addressezd to
{A) the identity and location of persons’having knowledge of
discoverable matters, and (B) the idéntity of each person
expected to be called as an expért witness at trial, the éubject
matter on which he is expected to testify, and‘the substance of
his testimony. ‘

;2) A party is under a dgty seasonably to amend & prior
response if he obtains information upon the basis of which (A) he
knows that the response was incorrect when made, or (B} he knows
thet the response though correct when_madc is no longer truwe and

the circwaestancos arc such that a failure to amend the response

is in swstance a knowing conccalment.




Rule 26{c) {3) R ' , k

(3} A duty to supplenent responses may be imposed by
order of the court, agrecement of the partics, or at any time
prior to trial through new requests for supplementation of prior

responsaes.

-




Cimnn pefore Action or Pondilieg Avpeal.

Rule 27. Do

(a) Befer. Setlion.

(1) Ppetition. & person who desires to verpetuate his

own testimeny or that of another person regarding any rmatter
that may properly be the subject of an action or proceeding in
any court of the state, may file a verified petition in the
superior court. The petition éhqll be entitled in the name of
the petitioner and shall show: (1) that the petitioner expects
to be a party to an action in a court Qf'the stdte but is
presently unable to bring it or cause it to be brought, {2) the
subject matter bé the expected action and his interest therein,
(3) the facts which he desirés_tb establish by the proposed
testimony and his reasons for desiring to perpetuate it, (4) the
names or description of the persons he expects will be adverse
parties and their addresses so far as known, and (5) the names
and addresses of the persons to be examined and the substance
of the testimony‘which hé expects to elicit from each, and shall
ask fér an order aﬁthprizing the‘peﬁitiéncr to‘take’the Qanosi-
tions of the persons to be examined named in the petition, for

the purpose of perpetuating their testimony.

(2) Notice and Servicé. The petitioner shall thereafter-

serve a notice.upon each person named in the petition 'as an
~ expected adQerse party, together with a copy of the petition,
stating that the petitioner will apply to the court, at a time
and place named therein, for the order described in the petition.
At least 20 days before the date of hearing’the %Ptice shall be

served either within or without the'étate in the manner provided
.in Rule 4(8) for service of summons; but if such service cannot
with due diligcnce'be made upon any expected advexse party named‘

in the petition, the court may make such order as is just for

service by publication or otherwise, and shall appoint, for




Rule 27(a) (2) continucd

persons notl m&fvcd in Lhe manner providad in Ruele 44}, an

attorney who shall represcent them, and, in case they are not
_othaerwise rcvresoente:l, chall cross-examine the deponent. The
‘compensation of the atitorney may be fixed by the court and charged~
to the petitioner. If any expected adverse party is a minor or in-
competent the provision of Rule 17(b) app;y. Upon a person other
AAthan an infant or an incompetent person, the notice may alsc be
served in thé manner provided by Civil Rule £ (h).

{3} Order and Examination. If thé court is satisfied

that the perpetuation of the testimony may prevent a failure or
delay of justice, it shall ﬁake an order designating or describing
the persons whose depositions may be taken and specifying the
subject matter of the examination and whether the depositions
shall be taken upon oral examination or written interrogatories.
The depositions may then be taken in'accqrdénce with these rules;
and the court may'make oraers of the character provided for by
Rules 34 énd‘35. For the purpose of abplying these rules to
dépésitions for perpetuating testimoqy, each réference thefein

to. the court in which the action is pending shall be deemed to -
refer to theiéourt in which the petition for such depésition wés

 filed.

{4y Use of Dgposition. If a deposition to perpetuate
téstimony is taken under these rules or 1f, although not so
taken, it would be admissible in evidence in the courts of tﬁe
United States or of the state in which it is taken, it may be
used in any action involving the same subject matter subsequently

“brought in a court of this state, in accordance with the pro-
“wvisions of Rule 3?(&). .

(b) Pending Appeal end Peview. The court in which a judg-

ment, order or decision has been rendered mey allow the taking

-

of the depositions ol witnesses to parpetuate their testimony for




Rule 27 (b) continued

L

use in the event of further procecdings in the court, as follows:

{1} If an appueal has been taken from a judgmgnt.

(2} If a petition for review of an order or decision of the
cotrt has been filed with the supreme court.

(3} 1if before the taking of an appeal or filing a petition

for review, th

(1

time therefor has not expired.

In any case tha party who desires to perpetuaﬁe the testimony
may makeva moﬁion in the court for leaQe to take the depositions,
upon the same notice and service the:eof'as if the action was
pending in the éourt. The motién shall show {l)thé names and
addresées of persons to be examined and the substance of the
testimony which he expecté to elic¢it from each; (2) the feasons'
for‘éerpefnating their testimony;. If’the court finds that the per-
petuation of the testimchy is proper to avoid a failure or delay.
of justice, it may make an order allowing the: depositions to be
taken and may rake §rders of the gharacter provicded for by Rules
34 and 35, and thereupon the depositions may’be takén and used
in the saﬁe manner and unaér the sazme conditions as are pre-
scribed in these rules for<depositioqs tagén in actions_#ending in'v
the court. B SR “

(c} Testimony for Use in Foreign Jurisdictions. When the

deposition of any peréon is to be takeﬁ in this staté pursuant to
the laws of another state, or of the United States or of another
country, for use in proceedings in such other state, the United
States or o;hér country, the court upon motion may'érder issuance .

of subpoena in aid of taking such depoéition, as provided in

Rule 45(c)."
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Rule 28. Poarsons Beforae Whom- |

nsitions May be Taken.

(a) Within b State. Within the state, depositions shall
“be taken before an officer authorized by the lawe of this state
to administer oaths, or before a person appeinted by the court
in which the action is pending. A person appointgd has power
to administer oaths‘and take testimony.

{b) Without the State but Within the United States. Without

éhe state but within the United States, or within a territoxy
or insular possession subject to the dominion of the United
States, depositions shall be taken before an officer aufhorized
to administer oaths~by‘the laws of;tﬂe United States 6r of the

place where the examination is held.

(¢) In.Foreign Ccuntriég. In a foreign country; depositions
may be taken- (1) on‘notice Lefore a person authorized to
administer oaths in the place in which the examination is held,
either by the law thereof or by fhe'law of the United States,
6rv(2) before a person coﬁmissioned by the couit, and a person
50 commissionéd shall have the power by virtue of his commission
to administer any necéésary_oaﬁh,ana'take testimony, or (3)
Kpursuant-to a-letter rogatory. A commission ox letter'rogatory
shallvbe issued on application and notice and on terms that are
just and app;opriate.l It is not.requisite to theAissﬁance of a
‘coﬁmission or a letter rogatory that the taking of the deposition
in any other manner is imprécticablelqr inéovenient; and both
a commission and a letter rogatcry may be issued in proper cases.
A notice or commission may designate the person before whom the
doposition is to be taken either by name or descriptive title.

A letter rogatory may be addressed "To the Appropriate Authority

in [here name the countryl." Fvidence obtoined in response to .

a letter rogatory nced not be esncluded nmerely for the reason that




Rule 28(c) ¢ zinued

it iz not a verbat e transcript og that the testimony was not
taken under oath or for any similar departure from the require-
ments for deopositions taken within the United States under these
Vrules. -

{(d) Discualificaticn for Interest. HNo deposition shall be

taken before a person who is a relative or enmployee or attorney
or counsel of any of the parties, or is a relative or emplovee

of such attorney or counsel, or is finagncially interested in

the action.




Rule 29.- Stinulations Reqarding Discoverwy Drocedure.

Unless the court orders otherwise, the parties may by written
‘stipulation (1) provide that depositions may be taken before
any person, at any time or place, upon anv notice, and in any
manner and when so taken mey be usced like other depositions,
‘and {(2) modifwv the precedures provided by these rules for other
methods of éiscovery,v ucapt that stipulqtions extending thé

time provided in Rules 33, 34, and 36 for responses to discovery

- - may be mede only with the approval of.the court.




Rule 30. CDeopositions Upon Cral Exaniration.

(a) When hoponitions Mey be Takens After commencement of

the action, any. party may take theltestimony of any person,
including a party, Ly deposition upon oral examination. Leave
of court, granted with or without notice, must be obtained

only if thc'plaintiff seeks.to take a depositioﬁ,prior to the
expiration of 30 days after service of the summons‘and complaint
upon any defendant or service made under Rule 4(e), e#cept that .
leave is not required (1) if a defendant has served a notice of
taking deposition or otherwise soﬁght_discoyery, or (2) if
special notice is given_as prévided in subdivision (b) (2) of
this rule. The attendance of witnesses may be compelled by
subpoena as provided in Rule 45. The deposition of a person
‘confined in prison may be taken only by leave of court on.such

terms as the court prescribes.

(b)Y Notice of Examination: General Requirements; Special

Notice; Nonstenographic Recording; Production ©f Documents and

Things;.Depbsition of Organization.

(1) . A party desiring to take'the depositién’of:aﬁy perééﬂ-
upon oral examination shaii giye reasonabie notice in writing
ﬁo every other pa;tf tc'thehaétion. 'The notice shall state the-
time and pléée for ;aking the depositioq and the'name éndraddress
of eéch person to be examined, if known, and, if the name is'nét
known, a general description sufficient to identify him or the
pérticular class or group to which he be;ongs.v If a subpoena
ducés tecum is to be served on the person to be examined, the
designation of the materials.to be préduccd as ;ét'forth in the
subpoena shall be attached to or included in the notice.

(2) 'Leavé of court is not required for the taking of a
deposition by plaintiff if the notice (A) states that the peréon

to be examincd 1is about to go out of the judicial district where




Rule 30(b) (2) continued

the action is punding and mo-- 2oan 100 miles from the place
of trial, or if ubout to go ovui of the statec, *or is bound on a
voyage to sea, and will be unavailable for ecxamination unless
his deposition is taken before expiraticn of the 30-day periogd,
and (B} seésvforth facts to support the statement. The plain-
tiff's attorney shall sign the notice, and his sicnature
ccnstitutés a certification by him that to the best of his
knowledge, information, and belief the statement and supporting
facts are true; The sénctions provided by Rule 11 are applicable
“to the certification. V .
If a party shews that when he was se;ved with
notice under tﬁis subdivision (b} (2} he was unable through the
exercise of diligence to obtain couwnsel to represent him at
the taking of the deposition, the deposition may not be used
against him. :
fB) The court may for cause shown enlarge or chorten
the time for taking the deposition.
k '{4) The cour£ may uponjﬁotionvordEI that the testimony.
e  ~ at A depdsition be recordéd by other than stencographic mesans,
in which event the order shall designate the manner of record-
ing, preserving, and filing the deposition, and may include
other provisions to assure that the recorded tesﬁimony will be
accurate ané trustworthy. If the order is made, a party may
nevertheless arrange to have a stenographic transcription mader
atAhis'own expense. V ' .
{5) The notice toka party deponent may be accompanied
by a requestrmade in compliance with Rule 34 for the.prodnction
of documents and fangible things at the taking of the depositicn.

The procedure of Rule 34 shall opply to the request.

-2 .




"Rule 30 (b} (6}~

(G} A party may ig hiz notice and in a subpoené name
as the deponent a public or private corporation or a partner-
ship or aszociation or governmental agency and describe with
reasonable particularlity the matters on which examination is.
requested.. In <hat event, the organization so named shall
designate one or mora officg;s,»directors, or managing agents,
or other persons who consent to testify on its béhalf, and may
set forth, for each parson designated, the matiers on‘which he

will testify. A subpoena shall advise a nonparty organization

-of its duty to make such a designation. The persons so desig-~

nated shall testify as to metters known or reasonably available
to the organization. This susaivision (b} (6) does not preclude
taking a deposition by any other procadure azuthorized in these
rules.

c Examinction and Cross-Exemination; Record of Examinaticn;
*

‘Oath; Obdections. Exemination and cross-examinction of witnesses

may proceed as pe:miﬁted at the trial under the provisions of
Rulc_éZ(g}.' The officer before thm the deéosition is to be
taken shall put the witness on oath and shall personally, or

by sowsone acting under his direction and in his presence, record
the testimony of the witne%s. The testimony shall be taken

stenographically or recorded by any other means ordered in

“accordance with subdivision (b) (4) of this rule. If requested

by one of the parties, the testimony shall be transcribed.

All objections made at the time of the examination to
the qualifications of the officer taking the aaposition{ r to
+he manner of taking it, or to the e&idence presented, or to
the conduct of aﬁy party, and any other objcction to the pro-

sedings, shall be ncied by the officer upon the deposition.

c

Eviden~e objocied to shall be taken subjoct to the objections.
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fn licu of participating in the ornl examinaticn, parties may
serve written guasticons in a sealed envelope on the party

-
ey

taking the depcosition and he shall transmit them to the offic
who shall propound tihem to tho witness and record the answers
verbatim.

{(d} iotion to Wervyminate or Limit Examinaticn. At anv tine

during the'takingvof the depozition, on motion of a party or
of the deponent and upon a showing that the examination is beinag
conducted in bad féith or in such manner as unreasonably to
annoy, eﬁbarrass, or‘oppress the depenent or party, the court
in which the action is pending or the court in the judicial
district where the deposition is being taken may order the
officer conducting the examinatioﬁ to cease forthwith from
takigg'the deposition, or may limit tﬁc scope and manner of the
teking of the depcsition as provided in Rule 26(c). If the
order madé terminates tﬁe examination, it shall be resumed
thereafter only upon the'érder ofvthe court in which tﬁe actioﬁ
is pending. Upon demand of the objecting party or deponent,
the takinj of the deposition shall be suspended for'the time
necessary to make a motiog for an orderf The provisions of
Rule 37(aft4) apply to the award of erpenseé in rélation to

the motion.

{e) Submission to Witness; Changes; Signing. %When the

testimony is fully trﬁnscribed the'dcposition“shall be submitied
+o the witness for examination and shall be read to or by him,
unless such examination and rcading are waived by the witness
and by the'partics. Any changes in form or substance vhich‘the

witness desires to make shall be entered updn the deposition

by the otficer with a statemcnt of the reasons given by the
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witness for making them. The deposition shall then be signed
by the-witness, unless the parties by stipulation waive the
signing or the witness is ill or cannot be found or refuses

to sign. If the deposition is not signed by the witness within
30 days of its subisission to him, the officer shall sign it and
state on the record the facﬁ of_thé waiver or of the illness or
absence of thie witness or the fact of the refusal to sign
together with the reason, if any, given therefor; ahd the
dep051tlon may then be used as fully as though signed unless.on
a motion to suppress under Rule 32(d) (4) the court holds that
the reasons given for the refusal to sign require rejection of
the'deposition'in whole or in part.

{(f) Certification and Filing by Officer; Exhibits Copiesi

.Notice of Filinq.

(1) The officer shall certify on the deponsition tha£
the \1Lness was duly swvorn by him gnd tha: the dep051tlon 1sra_
true record of the testlmony given by the witness. He shall
then secure‘y seal the deposition in an envelcpe endorsed with -
“-the tthe of the actlon and maryed "Deposition of [ne*e insert
name of witness]" and shall promptly file it with the court in
which the action is pendiﬁg or send it by registered or certified
mail to the clerk thereof for filing. |

" Documents and things produced for inspection during

the examination of the witness, shall, -upon the request of a
party, be markcd for identification and annexad to and returned
with the deposition, and may be insgected and copied by any party,
except that (&) the perscn producing the matorials nay substitute
cbpics to be marked-tor identificaticﬁ, if ho affords to all

partics failr opportunity to verify the copies by coisparison
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requests their return, the qfficer shall mark them, give each
party an cpportunity to inspect and copy them, and return them
to the person producing them, and the materials may then be
used in the same mannar as 1f annexed to and roturned with the
deposition. Any narty may move for an order that the original
be annexcd to and returned with the depdsiticn to the ccurt,
pending final disposition of the case.

v {(2) qun payment of reasonable charges therefor, the
officer shall furnish a copy of the deposition to any party or
to the &eponent.

(3) The party taking the deposition shall give prompt
notice.of its filing to al; other parties.

{g} Fallurc vo Attend or to Serve Subvoena; Dupenses.

(1} If the party giving the notice of the taking of

o]

a deposition falls to attend and proczad therewith and snother

r
o
2]
Lo
]
£
“
Fo

party a & person or by attoraey pursuant éo the rotice,
the éoufﬁ méy'ordar the party giving the notice to pay to such
other party the reasonable expenses incurred by him'ana his
attorney in attending, incl&ding reasonable attorney's fees.
{2} 1If the parﬁy qiving the notice of the taking'of
a deposition of a witness fails to serve a subpoena upon him
and the witness bscause of such failure does not attend, and
if another party attends in person or by attorney because he
expects the deposition of that witness to be taken, the court
ray order the pativ giving the notice to pay to such other

parsy hic reascnzble expenses incurred by him and his attcerney

in attending, including reasonable attorney's fees,




rale 3.

Lriung on Writton Ousstions.

{a) Bewviia Quostions; Yotice. After commoncement of the

action, any party may take the testimony of any person, includ-
ing a party, by deposition upon written_questions. The attendance

of witnesses may-be compelled by the use of subpoena as proavided

in Rule &5. The deposition of a person cenfinsd in priso

W

may
be taken only by lecave of court cn such tcrms'as the court
prescribes.

A party desiring to take a dgpésition upon written
questions shall serve them upon every other party with a notice
stating (1) the name and address of the person who is to answer
them, if known, and if the name is not known, a general descrip-—
tion sufficient to identify him or the particular ciass or group
to which he belongs, and (2) the name or descriptive title and
address of the officer before whon the deposition is to be takeﬁ.
A deposition upon written questicns may be taken of a public or
private corporaticn or a partnership or sssociaticn or govern-
mental agedcy in accordaﬁce Qith the provisions of ﬁule Sbtb)(s):‘

Within 30 days after the notice and written questions -
.are served, a part? may séxvé crosé éuestions upon all other .
parties.’ Within 10 days after being served with cross guestions,
a party may serve redirect guestions upon all other parties.V
Within 10 days aftef‘peing served with redirect questions, a
party may serve recross guestions upon all other parties. The

court may for cause shown enlarge or shorten tme time.

(b} Officer to Take Responces and Prepare Record. A copy

of the notice and copies of all questions served shall bo
delivered by the party taking the deposition to the officer
designated in the notice, who shall proceed preompily, in the

manner provided by Rule 36(c), (e}, and (£), to take the testi-

mony of the wiincss in response to the gusstions and to prepare,




Rule 31(b) continucd

certify, and file or mail the deposition, attaching thereto
the copy of the notice and the guestions received by him,

{c) TMotice of Filing. “hen the deposition is filed the

party taking it shall promptly give notice thereof to all

other parties,




Rule 32. Use of Devositions in Court Procnadinas.

(a) Use of Dewnositions. At the trial or upon the hearing

of a motion or an interlocutory proceeding, any part or all of.
a deposition, sco far as admissible under the rules of evidence
applied as_though the witness were then present and testifying,
may be uvsed against any party who was present or represented
at the takihg cf the deposition or who had reasonable notice
thereof, in acco:dance with any of the following provisions:

(1) -Any deposition may be‘uéed by any party fbr the
purpose of contradicting or impeaching the testimony of deponent
2s a wintess.

(2) Tﬁe deposition of a party or of any one who at
the time of teking the deposition was an-officer, director, or
managing agent, or a person dssignated under Rule 39(b) (6) or
31(a) to testify on behalf of a pwlic or'private corporation,
partnership or association or governmeptal agency which is a
party may be used by an adverse party for any purpose.

(3) The deposition of a witness whether or not a
party, may be used by any party for any purpose if the court
finds: (A’ﬁtﬁat>ﬁﬁe witness is dead; or (B) that the witness
is at a greater di;tance tﬁan 100 miles from the place of trial
or hearipg, or is out of the  state, unless it appears
that the adsence of the witness was procured by the party offer—
ing the deposition; or (C) that the witness is unable to attend
or testify because of age, illness, infirﬁity, or imérisonment}
or (D) that the party offering the depoﬁition has been unable
to procure the atﬁcndance of the witness by subpoena; or (E)
upon application‘and notice, that such exceptional circumstances
eﬁist as to make it desirable, in the intérest of justice and
with due rxegard to the importance of presenting the testimony

of witncsses orally in open court, to allow the depositien to

he uscd. ‘ .




" ‘Rule 32 (a) (4)

(4) If only part'éf a depositionris offered in
evidence by a party, an adverse party may require him to
introduce any other part which ought in fairness to be con-
sidered with the part inﬁroduced, and an; party may intrcduce
any other parts. -

Substitution of parties pursuant to Rule 25 does not
affect the right to use depositions previously taken; and, when
an action in any court of the state has béen dismissed and
another action involving the same subject mafter is afterward
brought between ‘the same parties or their represenfatives or
successors in interest, all depositions lawfully taken and duly
filed in the former action may be used in the latter as if

originally taken therefor.

{(b) Objections to Admissibilitv. Subject to tﬁe provisions
of Rule 28 (c) and subdivision (d) (3) of this rule, objection
may be made at the trial or hearing to receiving in evidence
.any,depositiOn or part the:egf.fprrany.reasonfwhich'would
require the exélusion?of the evidence if tﬁe witness were thén

.present and testifying.

(c) Effect of Takinqrdr Using Depositions. A parfy does
not make a person his own witness for any purpose by téking
his déposition. The introduction in evideﬁce of the deposition
or any part thereof for any purpgse other than that of contra-,
dicting or impeaching the depoﬂent makes the deponent the witﬂess
of the party introducing the deposition, but this shall not apply
to the use by an adverse party of a deposition under subdivision
(a) (2) of this rule. At the trial or hearing'any-party may

rebut any relevant evidence contained in a deposition whether

introduced by him or by any othcr party.




Rule 22(d)

(&) Effcct of Brrors and Irreqularxities in Denositicens,

(1) 2z to petiee. All errors and irregularities in
the notice for taking a deposition are waived unless written
objection is prompily served upon the party giving the notice.

{2) hs to Disauaglification of Officer. OCbijection to

taking a deposition because of disqualification of the officar
before whom it is to’be taken is waiﬁed unless made before the
taking of the deposition begins orvas soon thereafter as the
disqualification becomes known or could be discovered with
reasonable diligence.

{3) PRs to Takinc of Deposition.

(ﬁ)‘ Objections to the competency of a witness or
to the competency, relevancy, or materiality of testimony are
not waived by failure to make them before or during the taking
of the deposition, unless the ground of the objection is one

which might have been obviated or removed if presented ab - that

time.

{B) Errors and irregularities occurfing at tﬁe
.grél eggmination'in the manner of taking the deposition, in the
form of the guestions or amswers, in the oath or affirmation,
or in the conduct of parties, and errors of any kind Which,mighé
be obviated, removed, or cured if promptly presented, are waived
unless seasonable objection thereto is made 2% the taking of the
deposition. '

(C} Objections to the form of written questions
submitted under Rule.3l are waived unless served in writing ipon
tﬁe party propounding them within the time allowezd for serving

the succeeding cross or other quéstions end within five days

after service of the last quostions authorized.




Rule 32(d) {4)

0
{4) As to Comnletion and Return of Demosition. Errors

- and irregularities in the manner in which the testimony is
transcribed or the deposition is prepared, signed, certified,-
sealed, endorsed, transmitted, filed, oE otherwise dealt with
by the cificer uncer Rules 30 and 31 are waived unless a motion
to suppress the deposition or some part thereof is made with |

‘reasonable promptness after such defect is, or with due diligence

might have been, ascertained.




Rule 33. Inéerrogr‘ories to Parties,

{a) Availability; Procedures for Use. Any party may serve

upon any other party written interrogatories to be answered by

the party served or, if the'partyAserved is a public or private
‘corporation or a partnership or association or governmental

agéncy, by any officer or agenf, who shall furnish such infor-
mation'as is avgilable to the party. Intef?ogatories may .

wifhout leave of court, be served upon the plaintiff after
ccmmehcement'of the action and upon any other party with or

afterxr sérvice of the summons and cbmplaint upon that perty. -

Each interrogatory shall set be set forth in full and

answered separatelyland fully in writiﬁg under oath, unless it is
objected to, in which event the reasons for objeétion shall be
stated ;n lieu of an answer. The answers‘are'to.be signed by th§ 
person making them, and the objecfioné sighed by the attorney
making them. The party upon whom the interrogatories have been .
Sérved shall serve a copy of the answers,.and objéctions if any,
within 30 days after the service of the 1nterrogator1es, except
that a defendant may serve answers or objectlons within- 45 davs
'after serv1ce of the summons and complaint upon that defenaant
-The court may allow a shorter or longer time. The party subm;tting
*the_interrogatorles may movevfor an order under Rule 37(a) with.
respect to any object¢on to or other failure to answer an interrogatory.

(b} Scope; Use at ;rlal Interrogatories may relats to any

matters which can be inguired into under Rule 26(b), and the
answefs may be used to the extent permitted by the rules of evidence.
An interrogatory otherwise proper is not necessarily
. - -

objectionablé merely because an answer to the interrogatory invelves

an opinion or contentlon that relates to fact or the application

of law to fact, but the court may order that such




Rule 33(b) cont ‘wed

an interrogatory nced not be answered until after designated
discovery has been completed or until a pretrial conference

or other later time.

{c)‘ Option to Produce Business Recoxds. Where the answer
to an intefrogatory may be derivgd or ascertained from the
business records of the party uﬁon whom the interrogatory has
been servéd or from an examination, ;ujit or inspection of such
business records, or from a compilation, abstract or summary
based tﬁereoﬁ, and thé burden of deriving or ascertaining the-
angwgr.is substanfiaily the same for the partv serving the inter-
rogatoxy as fgr the p&rty served, it is a sufficient answer to
such interrogatory to épécif_v the records Afrom which the answer
may be derived or ascértaiged and to'éffordvto the party serving
the interrogatory reasonable opportunity to examine, audit or

inspect such records and to make copies, compilaticns, abstracts

or summaries.




Rule 34.

{a} Scope. Any party may serve on any otherx party a request
(1) to produce and pormit the party making the reguost, or sone-

one @cting on his behalf, to inspect and copy, any designa

rt
Q
[}

documents (inclueding writings, dragings, graphs, charts, photc-
graphs, phono-records, ahd’other dazta compilations frecm which
information can be obtained, translated, if necessary, by the
respondent through detection dévicesrinto reascnably usable

form), or to inspect and copy., test, or sample any tangible

things which constitute or ccntain matters within the scope o

h

Ruie 26.(b} and which are in the possession, custody or cbntrol
of the party upon whom the request is served; or (2) to permit
entry upon designated land or other property in the possession
or control cf the party upon .whom the reguest is served for the
purpose of inspection and measuriﬁg, sﬁrveying, photcgraphing,
testing, or sampling the property or any designated object or
‘operdtion thereon, within the scope of Rule 26(b).

(b). Frocedure. The request may, without‘leavé of court,
be served upon the plaintiff after commencemant of the action
and upon any other party Qith or after service of the summons
and compiaint,upon'that party. The :e@uest shall set forth the

items o be inspected either by individua

ft

item or by category,
eznd describe each item and category with reasonable particularity.
The requeét shall specify a reasonable time, place, and manner

of making. the inspection and performing the related acts. The
party upén whom the request is scrved shall serve a written
response within 30 days after the sexvice of the requést, except
that a defendant may scrve a responsc within 45 davs after

service of the summons end complaint upcn that defendant. The

court may allow a shorter or longer time. The recponse shall




rule 34(b) continned

state, with respoct to cach item or category, that inspection
and related activitics will be permitted as roguested, unless
the request is objected to, in which event the reasons for
objection §hall bovstated. If chjection is made to part Qf‘
~an item or categoiy, the péxt<shali‘5é spécifiéd. The pétty
..’ submitting tpe'réquést,méy move for an erder under Rule 37(a)
_ . with réégect to gny,objecéionAtvor other failuré to.regponé
to the reéuest or ﬁhyiﬁart thereof, or aﬁy failnré to permit

inspection as requested.

{c) Persons Not Parties. This rule does not preclude an

independeht*action zgainst a person not a party for production

of docurents and :hings~a;d péfﬁiésieﬁ to enter upon land.




N

Rule 25.° Nontial Exmeminating of Persons.

(a)  Ouder for @wamination.  When the mental or physical

condition {inclulirg the blond group) of a party, or of &
person in the cusiody or under the legal contrel of a parity, is
in contVOV"“sy, the court in which the-action is pending may

order the wvarty to subnit to o Why ical or montal examiration
by a physician or to produce for examination the perscn i his
stody or legal control. The order mav be made only on motion
for good cause shown and upon notice to the person to be
examined and to all parties and shall specify the time, place,
manner, coanditions, and scope of the examination and the perscen

or persons by whom it is to be made.

{b) Renort - -of Irxamining Phvsician.

(1) TIf requested by the pafty against whom an oraef
is made under Rule 35(a) or the persca examinad, the party
causing the examination to be made shall deliver to him a CopyY
of a detailed written report o( the examining physiclas setiing
outkhis ﬁindings, including,regults of all tests made, diagn&ses
ana'échclusions, together with like reporﬁs of all earlier
’ekahinaﬁioﬁs of the sama condition. - After delivery the pa:gy
causing the examination‘shall be entitled upon request to receive

from the party against whom the order is made a like r port of,

zny examinaiion, previously or thereafter made, of the san

®

condition, unless, in the case of a report of examination of a
person not a party, the party shows that he is unable to cbtai
it. The court on motion may make an order against a party
reguiring delivery of a report on suech terms as are just, and
if a physician fails or rcfuscs to make a report the court may
exclude ﬁis testinony if offored ot the trial.

{#) By rcqvesthq aond obtaining a e m:;t of iho cxami-

nation uso orxdered or by taking the deposition of the

i =




i Can ) (2 eeesiiann ol

toe party examined waives asy privilege se may have in that
action or any other involving the same controvarsy, regarding

the testimony of every othor porson who has examined or ma

thereaftey examine him in respoct of the sane mentol or phyvsical

.condition.

{3) This zubdivision apnlics to examinaticns made by

agreement of the parties, unless the agreement cxpressly provides
ctherwicea. This subdivision does not preclude discovery of a
report of an examining physician or the taking of a deposition

of the physician in accordance with the provisions of any other

rule.




Rule 36. Requenis for Jedmission.

{a) Roauest for Adieission. A party may serve upon any

other party a written reguest for the admission, for purpsses
of the pending acticn only, of the truth of any matters within
the scope of Rulg 26(b} sect Fforth in the request that relate
to statements or owinicns of fact or of the amplication of law
tp,fact, includi?g the genuineness of any docunents desaoribed
ﬁn ﬁﬁé ¥equest. Copiés of documents shall be sexrved with the
:equeé; mless thcy have been or aré otherwise furnished or
made available for inspec;ion and copying. . The request may,
without leave bflcourt, be served upon the plaintiff after
commencement of the action and upon any other party with or
after service of the summons and complaint upon that party.
Bach matter of which an admission is rasquasted shall
be séparately set forth. The matter is admitted unless, within
30 days after scrvice of the request; or within such shorter or
longer time as the court may allow, the party to whowm the reguest
is directed serves upon the party requesting the admission a
written answer or objectioﬁ addreéﬁe& to the matter, signed by
" the party or by his attorhey, but, unless the court shortens
4the time, a defendant shall not be required to serve answers or
“objections before ﬁgé expiration of 45 aays after service of
the summons and complaint upoﬁ him. If obijecticn is made, tha
reascns therefor shall be stated. The answer shall specifically
deny the matter or set forth in detail the reasons why the
ansvering party cannot truthfully admit or deny the matter. A
denial shall fairly mcet the substance of the requested admission,
and when good Taith rerquires that a party gualify his answer or
deny only a part of the matter of which an admission is requested}
he shall specify so nmuch of it as is grme and qualify or deny

the remainder. An answering party may nct give lack of informatien

bt




Rule 36{~) coenbanned

ur wnowlibwsr s oa wenuon for foalliurn to adinit or deny unlioss

he states Lhalt ha has made reasonable inguivy
infoxmation Xnown ov readily cbiainshle by him is insufricient
o enablic him to admit or donv. A pnré? who considors that a
m:ttcr_o: wnich oan adnissicn has been reguested presents a
genuing issuz for trisl may not, on that ground alone, obijech
"to the requesi; he nay, subjact toAthe provisions of Rule 37(¢),
deny the matter or set forth reasons why he cannot admit ox deny
it.
-The pazty who'has requessted the admissions may wmove £o

" @determine the suific enéy of the answers or chjections. Unless
the ccﬁft deter&in&s that an objection is justified, it shall

+der that o ansver be served. If the court deierninss that

an onswasr anes nctrcomply with the rcquirements of this ruls, it

may ovder eithoer that the wmatter is admitted or that

o~y - - —y g - 3 2 - I - ..
anguns b2 corved.  ThE court naoy, in llev of thotue o

pratrinl confcrence or at a designatad time prior to trial.

The provisionz of Rulce 37(2) (4) apply to the wrard of expenses

incurrcd in relation to the motion.

dmizsion. Any matier adadtited undsr this

)

:ly establisbad unlesns the court oa motion
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the provisions of dule 16 governing wmendment of a pretrial

oxdor, the court may po t withdrawal oxr amendment whan the

prazaniotion of tho meriis of the action will be subserved

rherchy and the parity who obininod the aduinsien feils to =matisfy

o ognenvt bhon wi him in

wmaintoining bio ection or aduission
oopasty wndeyr Uil the pending
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bBliscovere: sSanctions.

Rule 37. Dol

{a) Motion for Ordery Compelling Discoveyy, A party, upon

reasonable notice to other parties and all pursons affected

therchy, may applyv for an order comvelling discoverv as follows:

(1) Avnropriate Court. An application fcr an order to

‘a party may be saede to the court in which the action is pending,
or, on matﬁers relating to a dqpoﬁition,‘to the court in the
judicial district where the deposition is being taken. 2an
application for an‘ordcr to a depenent whe is not a party shall
be made to the court in the judicial district where the deposi-
tion is being fakcn.

(2) Hotion. If a deponent fails to answer a éuestion
propoundad or submitted under Rules 30 or 31, or a corporation
oi other entity fails to make a designation under Rele 30(b) (6)

v 31{a), or a party fails to answer ap interrogatorv submitted

under Rule 33, or if.a party, in response to a regquest fox

o

inspection submitted under Rule 34, fails to respond- that
'inspectioﬁ &ili_be porrmitted as rcqﬁested or fails to permit
inspection as rcquestcd,vthe discovering party mey nove fox
an order cempelling an answer, or a designaiicn, or an order
compelling inspettion in accordance with *he fequest_ Wﬁen
taking & derosition on oral examination, the progonent of the

guestion may complete or adjourn the examination before he

wolies for an order.

3
¥

If the court denies the motion in whole or in
part, it may mike such protective order as it would have been
empovwered Lo mole on a motion mads pursuant to Rule 26(c).

(3)

this svbadlvision on Quesive or Lnooeny

¥
(8]
I
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i
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rreated ans oa fadlura Lo aaswer.




Pule 37(a}) (4} ' .

{(4) ‘aord of Expenses of HNozicn.,  If the rmotion is

granted, the court shall, after opportunity for heering, recuire
the party or deponsnt whose conduct necessitated the motion or
the party or attorncy advising such conduct or both of then to
pay to the rmoving porty the reasonable expenses incurred in
obtaining the order, including attorney’'s fees, unless the court
finds that the opposition to the motion was substantially
justified or that other circumstances make an award of expenses
uﬂjust.

If the motion is denied, the court shall, after
opportunity for hearing, require the moving party or the attorﬁey
aévising the motion or both of them to pay to the party or
deponent who opposed the motion the reasonable evpenses incurréd
in opposing the motion, including 3ttornéy's fees, unless the

court f£inds that the making of the motion was substantially

pet

iustified or that other circumsstancss make an award of exnenses
3

unjust.

D

If the motion is granted in par:t and dznie

(

¢
Jor
e
J
3
L84
cr

. the court ray aprortion the rcasonable expenses incurrad in
relation to the motion among the parties and persons in a just
manner.

(b) Failure to Comply With Order. .

(1) Sanctions by Court in Judiclal District "hers

peposition is Taken. If a dGeponent falls to be sworn or o

~
answer a question after being dircctod to do so by the court in
the judicial distoict in which the depesition is being takan,

the feilure may ba considerad a contaompt of that couri.

{2} Sanctinns by Court in Which dcti

,
o
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e
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g
)
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i
e
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[ay}

a party or an officer, director, or managing ~gznt of a party or

a person dosignated under Pute 30(b) (G} or 31(a) to testifv en




Rule 37(h sntinucd

Y (2}

bahall of a parwy fnils to ohdéy on order to provida or puxmit
discovery, ihcluding an ordsr made upder subdivision (&) of thig
rule or Rule 35, the court in which the action s ponding mey
nake such orders in regard ﬁo the failure as are just, ard

among othz2rs tha2 Jfollowing:

() . ~n order»tﬁat the
crder wos made
be established
the claim of the party o

{B) 2MAn order rcfusing

or any other desmgnxt

for the purposcs of the action in accordance
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taining the order; -

o allow the disobedienz

party to support or oppose designated clairms or defenses, or

. 3

prohibitin

(C}) An order striking

oseyed, or dis

therecf, or rencering a judgment by
obhedient party:

.,{D) in licuAaf any of
addition thernto, an order treating

failure

phvsical or mantal exaninaticon:

g him from introducing designat

ng further proczedings

missing the action or g

to chey any orders excoot an order to submit

2d ma

tters in evidence;

out pleadings or

unitil the crder is

PR
TS

Ba

the foregoing eoxders or in
as a contempié of court the

to a

(B} Vhere a party has failed to comnly with an
order uncer Rule 35(a) reguirina him to produce  another for
examination, such orders as arc listed in parearaphs 0O, (13},
andv(c) of this subdivision, unless the party “Failing o comply
shows that he is wiable to produce such person for exnmination.

. n liyn of anv of ﬁhu foveaqoing ordrrs or in adliticon
theoreioe, Lhe cocrt shall xeopmire the pnrﬁv fajling to obey i
ordor onr tho attornoy adviﬂinq him oy éoth to pay tho ronsonchla
exponsas, including attorney's {ecs, covned by the failuase,




pule 37{L) {Z2; contiaw:d

unless the cowrt finds that the failure vas substontially

justificd ox that other ciycumstancss maks on qward o ¢roens:

{c} Espensos on FPailure to Adnit., If a

the genuinoness of any document or the truth of any mottar asg
requested wdar Dule 35, and_if the party rocuuesting the admis-
sions thereafte; prcves the geanuineness of the document or the
Vtruth‘of the matte%, he may apply to the couvrt for an corder
requiring the other party to pay him the resascnable expenses
incurred in making thet p:oo?, including reasoneble attcrnsv's

foes. The court shzll meke the order unless it finds that

(1) the regueost was held objectionable pursuant to Rule 35(a),
or. {2) the .adwiszicn sough®t was of no suvbstantial importance, or
{3) the party failing to admit had reangnable grownd to believe
that he might nroevail on the wmatter, or (4) thers was other

goud veason foy the failure to adnmit.

(3} TFailuve of Party o 2tiend ab Oon Reonoriticon or Sorva

Zuswars o Intorrogatoricos or Roesnond to Havuest for Ynspection.

cetor, or manaqgine

If a2 party or mn officer, df; 1 agent of a party
6r a porson desiqnnﬁod undey Rule 30(b) {6) or 31(a) to tostifv
o behalf of a party fails (1) to apvear bhefore the officor

who is to take his deoposition, aftor being sovverd with o proper
poticn, or {2) Lo serve annuers or oﬁjautﬁnnx to intervogstorios
aubii Lhoed under Bule 33, aftor propor sevvicos of the isinrvroca-
tories, or C:) oo serve a writbon jesponso to oo reauest for
fropociioa suban bt andey Rele 34, after pfnrsr nerviee of the
ri:tilif.:‘c , bhe courtoin which the aetion ia pensding on omstion moy
make cachoomieors b reanod Lo the o Do e are junt, ool amony
othirr rhomay Lolooany accion avibioriand undar paragrashs (A}

(py, ool () o subhdivicoion (b {2) of thic aulec.  Ti liou of

de




Rule 37 () conticud

any order or in addition thercto, the court shall regquire the

party failing to act or tha dttorney advizino h

la]

im or both to
pay the rcusonable expenses, including attorney's feés, caused
by the failure, unlcss the court finds that the failure was
substantially'justified or that other circumstances nake an
award of eupenzes unjust.

The failure to act described in this subdivision may not
be excused on the ground that the discovery sought is objection-

able unless the party failing to act has applied for a protective

order as provided by Rule 26{c).




hule 77

() All roticns, orders to show cause, pi

and every other such moatter shall be sefvaﬁ vpon the advsrse
party, or, after the adverso party has appecarcd iy counsszl, upon
counsel for the rdverzoe porbky.

(b} Thero shall b2 served and f£iled with +he motiun or otfhar
applicaticn a&nd as a part thc:eﬁf,

{1} Legible copies of all photographs, affidavits and other
documentary evidence which the moving party intends to submit
in suppcrt of his motion.

{(2) A brief, completz written statement of the reasonsAin
support éf the motion, which shall include a memorandum of the
points and authorities upon which the moving party wilil rely.

{¢} Each parfy opposing the motion or other application shall,
within fifteen (15) daysAafter service of the motion or othef ap-
plicaticn upon him, unless otherwise ordered by the ccurt ox

"otherwise stipulated in writing by the parties, subject to the
approval of the court.

(1) Sérvé and fileAlegible copies of &ll photegraphs,
aff;davitg and che; documentary evidence upon which the paxty
intends to rely, and

.(2) Serve and file a brief, complete written statement of

“he reasons in opposition to the motion, which shall include an

H

adeguate answering brief of points and authorities, o
(3) Serve and file a written statement that he will not
cppose sald motion.

(@) If the moving party so dasires, he may, Withinvfive (5)
davs after the serviee upon him of the points and authorities of
+he advorse party, sorve and file a rebly rief.

{e) Failure to file briefs wiithin the time prescribed or

within any extension of time granted by order of the court, shall

subjcct nuceh motions o summary vuling by the court sua sponte,




Rule 77 (@) continued : —
~

or when broucht to tha court's

I

ttention by cpposing counsel.
railure tc f£ilco a2 briesf by the moving pavty shall be deered an
admission that, in the opinion of counsel, the motion is without

merit. Failure to file a brief
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deemed an admission thaﬁ, in the cpinion of ccunsel,the motion
is well tzken.

{£) Unless one of the partics makes written reguest to the
court that oral zrgurent be had, a motion will be cdeemed sub-
mitted for the court's consideration when all briefs required by
this rule have been filed with the clerk or the time for filing
such briefs has passed. A written reguest for oral argument
by counsel, within three (3) days from the date of the filing of
+the final brief, will constitute a certificate by him thet oxal
argument is necessary and will be granted as a matter of course. When
request has been made by one party, the right to orai argument
shall extend to allAparties.

{g) VWhen oral argument has been requested or granted by the
court, and all briefs regquired by this rule have keen filed with
the cier:,-any_party may»ser&e and file a notice 6f‘héaring at a
fime at least ten (1l0) days after the date of service. A
request for an extension or continuance of a hearing will not ke
considered unless applicaticn therefor, accompanied by a showing
of good cause, is filed within three (3) days after service of the
notice of hearing.

(h) Any motion that may be noticed for hearing under this rule,
and ig not so noticed by counsel within six (6)Nmonths from the

date of its being filed will be denied at the expiration of that

time without notice.




Rule 77 continued

(i} The presentation to the court of frivolous or
motions or the frivolous or unnecessary opposition to
which, in the judgment of the court, unduly delay the
the action or proceeding, or the filing of any motion

or motion to strike for the purpose of delay where no

unnecessary
motions

course of

to dismiss

‘reasonable

ground appears therefor, subjects counsel presenting or filing~

such, at the discretion of the court, to imposition of costs

and attorney's fees to opposing counsel, to be fixed by the

court.




THE SUPREME COURT OF THE STATE OF ALASKA

ORDER NO. 158

Rules of Civil Procedure
Errata

IT IS ORDERED:

The texts of amended Rules 26 and 27 publisﬁed under
Order 158 were incorrectly collated. The firsﬁ two pages of
Rule 27 may be found between pages 1 and 2 of Rule 26.

EFFECTIVE DATE: February 15, 1873.

Dated: at Anchorage, Alaska, this 7th day of February,

1973.

'; JUSTICE

DISTRIBUTION:

§/C Justs
Sup/Ct Jdgs
pist Jdgs

Mags 4,
Clks/Ct
Trans/Supr

Law Librarian
Probate Masters
Adm Dir

All Members ABA
Gaov

Lt/Gov
Dept/Lavw
Leg/Council

pub Def Agency
Dept/Pub Safety
Alaska Legal Serv
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THE SUPREME COURT OF THE STATE OF ALASKA

ORDER NO. 158

Arendment No. 1
Amending Rule 32
Rules of Civil Procedure

IT IS ORDERED:

Order No. 158 is amended as follows:

The Rules of Civil Procedure shall be amended to include
Rule 32(a) (3) (F) which shall read:

that the witness’ testimony has been recorded on video

tape.
EFFECTIVE DATE: February 15, 1973.
Dated: at Anchorage, Alaska, this 7th day of February,
1373.
CHIEF JUSTICE
¥ JUSTICE
e,
JUSTIC
¢ TICE
JUSTIC
DISTRIBUIIGN:
5/C Justs
Sup/Ct Jdgs
pist Jdgs
Mags
Clks/Ct
Trans/Supr

Law Librarian
Probate Masters
2Adm Dir

411 Members ABA
Gov

Lt/Gov

Dept/Law
Leg/Council

pub Def Agency
peot/Pub Safety
Ak Legal Serv



THE SUPREME COURT OF THE STATE OF ALASKA

IT IS ORDERED:

Order No.

ORDER NO. 158

Amendment No. 2

Amending Supreme Court
Order No. 158
Rules of Civil Procedure

158 is amended as follows:

Rule of Civil Procedure 26(b) (4) (B) is amended so that

the last twelve words read "to obtain facts or opinions on the

same subject by other means."

(Thus omitting the word "or”" before the words "by

other means®).

"DATED: July 30, 1973

pDistributions

§/C Justs
Sup/Ct Jdgs
pist Judgs

Mags

Clks/Ct

Law Librarian
Probate Masters
Adm/Dixr

All Members ABA
Gov

Lt/Gov
Dept/Law
Leg/Council

Pub Def Agency
Dept/Pub Safety

Alaska Legal Srvs.
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