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ORDER ADOPTING RULES 

It is her~by ordered: 

That the foregoing rules, n'.l.t!lbered l to 116, inclusive, 

be and the same are hereby adopted as the R"...tlee of Civil Proce

dure governing the superior cour~ and tne n.agiztrate courts of 

the State cf Alasl:a effect1 ve at a date to be determ:l.ned by 

fur~her ord~r of the court. 

Dated at Juneau, Alaska, this 9~h day of October, 

1:?59. 
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RULES OF CIVIL PROCEDURE 

PART I. SCOPE OF RULES - CONSTRUCTION - ONE FORM OF ACTION 

Rule 1. Scope of Rules - Construction. 

The procedure in the super1o~ court and so far as appli

cable, in the magistrate courts, shall be governed by these 

rules in all actions or proceedings of a civil nature - legal, 

equitable or otherwise. These rules shall be construed to se

cure the Just, speedy and inexpensive determination of every 

action and proceeding. 

Rule 2. One Form of Action. 

There shall be one form of action to be known as a 

"civil action." 

PART II. COMMENCEMENT OF ACTION - SERVICE OF PROCESS, PLEAD
INGS, MOTIONS AND ORDERS 

Rule 3. Commencement of Action. 

A civil action is commenced by filing a complaint with 

the court. 

Rule 4. Process. 

(a) Summons - Issuance. Upon the filing of the com

plaint the clerk shall forthwith issue a summons and deliver it 

for service to a peace officer or to a person specially appoint

ed to serve it. Upon request of the plaintiff separate or addi

tional summons shall issue against any defendants. 
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(b) Summons - Form. The summons shall be signed by 

the clerk, be under the seal of the court, contain the name of 

the court and the names of the parties, be directed to the de

fendant, state the name and address of the plaintiff's attor

ney, if any, otherwise the plaintiff's address, and the time 

within which these rules require the defendant to appear and 

defend, and shall notify him that in case of his failure to do 

so judgment by default will be rendered against him for the re

lief demanded in the complaint. 

(c) By \·lhom Served - Appointments to Serve Process -

Definition of "Peace Officer." 

(1) Subject to the provisions of paragraphs (2) 

and (3) of this subdivision, service of all.process shall be 

made by a peace officer or by a person specially appointed by 

the court for that purpose. 

{2) Service of all process relating to remedies 

for the seizure of persons or property pursuant to Rule 64 

shall be made only by a peace officer; but service of process 

to enforce a judgment by writ of execution may be made by a 

person specially appointed by the court for that purpose. 

(3) A subpoena may be served as provided in Rule 

45. 

(4) The term "peace officer", as used in these 

rules, shall include any officer of the state police, members 

of the police force of any incorporated city, village or 

borough, United States Marshals and their deputies, and other 

officers whose duty is to enforce and preserve the public peace. 

(5) Special appointments to serve summons and 

-2-

other process shall be made freely when substantial savings in 

travel fees and costs will result. The court in its discretion 

may by order authorize the clerk or deputy clerk to make such 

special appointments. 

(d) Summons - Personal Service, The summons and com

plaint shall be served together. The plaintiff shall furnish 

the person making service with such copies as are necessary. 

Service shall be made as follows: 

(1) Individuals. Upon an individual other than 

an infant or an incompetent person, by delivering a copy of the 

summons and of the complaint to him personally, or by leaving 

copies thereof at his dwelling house or usual place of abode 

with some person of suitable age and discretion then residing 

therein, or by delivering a copy of the summons and of the com

plaint to an agent authorized by appointment or by law to re-

ceive service of process. 

(2) Infants. Upon an infant, by delivering a 

copy of the summons and complaint to such infant personally, 

and also to his father, mother or guardian, or if there be none 

within the state, then to any person having the care or control 

of such infant, or with whom he resides, or in whose service he 

is employed; or if service cannot be made upon any of them, 

then as provided by order of the court. 

(3) Incomoetent Persons. Upon an incompetent 

person, by delivering a copy of the summons and complaint per-

sonally -

(1) To the guardian of the person or a com

petent adult member of his family with whom he resides, or if 



he is living in an institution, then to the director or chief 

executive officer of the institution, or if service cannot be 

made upon any of them, then as provided by order of the court; 

and 

(ii) Unless the court otherwise orders, 

also to the incompetent. 

(4) Corporations. Upon a domestic or foreign 

corporation, by delivering a copy of the summons and of the com

plaint to an officer, a managing or general agent, or to any 

other agent authorized by appointment or by law to receive ser

vice of process and, if the agent is one authorized by statute 

to receive service, by making service in the manner prescribed 

by statute. 

(5} Partnerships. Upon a partnership, by deli

vering a copy of the sumroons and of the complaint personally to 

a memberof such partnership, or to a managing or general agent 

of the partnership, or to any other agent authorized by appoint

ment or by law to receive service of process, or to a person 

having control of the business of the partnership; or if ser

vice cannot be made upon any of them, then as provided by order 

of the court.· 

(6) Unincorporated Associations. Upon an unin

corporated association, by delivering a copy or the summons and 

the complaint personally to an officer, a managing or general 

agent, or to any other agent authorized by appointment or by 

law to receive service of process; or if service cannot be made 

upon any of them, then as provided by order of the court. 

(7) State of Alaska. Upon the state, by deliver-
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ing a copy of the swnmons and the complaint personally ~o the 

attorney general or to the person in the judicial district 

designated by him in a writing filed with the clerk of the 

court, and when service is made upon such person so designated, 

by also sending a copy of the summons1 and of the complaint by 

registered or certified mail to the Attorney General of Alaska 

at Juneau, Alaska. 

(8) Officer or Agency of State. Upon an officer 

or agency of the state, by serving the State of Alaska as provid

ed in the preceding paragraph of this rule, and by delivering a 

copy of the summons and of the complaj.nt to such officer or 

agency. If the agency is a corporation, the copies shall be de

livered as provided in paragraph (4) of this subdivision of this 

rule. 

(9) Public Corporations. Upon a borough or an 

incorporated city, town, school district, public utility dis

trict, or other public corporation in the state, by delivering 

a copy of the summons and of the complaint to the chief execu

tive officer or chief clerk or secretary thereof. 

(e) Other Service. Whenever a statute of the state or 

any of these rules or an order of the court ~rovides for serv

ice of a summons, or of a notice, or of an order in lieu of 

summons upon a party not an inhabitant of or found within the 

state, service shall be made under the circUlllBtances and in the 

manner prescribed by the statute, rule or order. 

(f) Return. The person serving the process shall make 

proof of service thereof to the court promptly and in any event 

wj_thin the time during which the person served must respond to 
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the process. If service is made by a person other than a peace 

officer, he shall make affidavit thereof. Failure to make 

proof of service does not affect the validity of the service. 

(g) Amendment. At any time in its discretion and upon 

such terms as it deel!l.5 just, the court may allow any process or 

proof of service thereof to be amended, unless it clearly ap

pears that material prejudice would result to the substantial 

rights of the parties against whom the process issued. 

Rule 5. Service and Filing of Pleadings and Other 

Papers. 

(a) Service - When Required. Every order required by 

its terms to be served, every pleading subs~quent to the origi

nal complaint unless the court otherwise orders because of 

numerous defendants, every written motion other than one which 

may be heard ex parte, and every written notice, appearance, 

demand, offer of judgment, and similar paper shall be served up

on each of the parties but no service need be made on parties 

in default for failure to appear except h t _at pleadings assert-

ing new or additional claims for relief against them shall be 

v~ or service of summons served upon th_ em in the manner pro·~ded f 

in Rule 4. 

enever un er these rules ser-(b) Service - How Made. Wh d 

vice is required or permitted to be made upon a party represent-

ed by an attorney the service shall be made upon the attorney 

unless service upon the party hima lf 1 rd ...... e s o ered by the court. 

Service upon the attorney or upon a party shall be made by de

li ver1ng a copy to him or by mailing it to him at his last 

known address or, if no address is known, by leaving it With 
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the clerk of the court. Delivery of a copy within th: ·.lle 

means: handing it to the attorney or to the party; or leaving 

it at his office with his clerk or other person in charge there

of; or, if there is no one in charge, leaving it in a conspicu

ous place therein; or, if the office is closed or the person to 

be served has no office, leaving it at his dwelling house or 

usual place of abode with some person of suitable age and dis

cretion then residing therein. service by mail is complete up-

on mailing. 

(c) Service - Numerous Defendants. In any action in 

which there are unusually large numbers of defendants, the 

court, upon motion or of its own initiative, may order that ser

vice of the pleadings of the defendants and replies thereto 

need not be made as between the defendants and that any cross-

claim, counterclaim, or matter constituting an avoidance or af-

firmative defense contained therein shall be deemed to be de-

nied or avoided by all other parties and that the filing of any 

such pleading and service thereof upon the plaintiff constitutes 

due notice of it to the parties. A copy of every such order 

shall be served upon the parties in such manner and form as the 

court directs. 

(d) Filing. All papers after the complaint required to 

be served upon a party shall be filed with the court either be

fore service or within a reasonable time thereafter. 

( e) Filing With the Court Defined. T"ne filing of plead

ings and other papers with the court as required by these rules 

shall be made by filing them with the clerl< of the court, ex

cept that the judge may permit the papers to be filed with him, 

in which event he shall note thereon the filing date and forth-
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with trans1TL1t them to the office or the clerk. 

(r) Proof or Service. 

(l) Proof of service or all ·papers reqUired or 

permitted to be served, other than those for which a particular 

method of proof is prescribed in these rules, shall be filed in 

the clerk's office promptly and in b~v 
-·~ event before action is 

to be taken thereon by the court or the parties. The proof 
shall show the day and manner of service and may be by written 
acknowledgement or service, by certificate of an attorney, by 

affidavit or the person who served the papers, or by any other 
proof satisfactory to the court. 

(2) If an affidavit of mailing or or service is 
attached to the igi l or na pleading, it shall.be attached under-
neath the same so that th h e c aracter of the pleading is easily 
discernible. 

(3) Failure to make the pro.of or service reqUir
ed by this subdivision does not affect 

the validity of service;. 
and the court may at any time 1 a low the proof of service to be 
amended or supplied unless it clearly appears that so to do 
would resUlt i_n material prejudice to the substantial rights or 
any party. 

Rule 6. ~ 

(a) Computation. In computing any period of time pre-· 

scribed or allowed by these rules, 
by order or court, or by any 

applicable statute, the day of th. 
e act, event, or default after 

which the des! t d gna e period of time begins to run is not to be 
included. 

The last day of the period so computed is to be in-
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eluded, unless it is a Sunday or a legal holiday, in .ch 

event the period runs until the end of the next day which is 

neither a Sunday nor a holiday. When the period of time pre

scribed or allowed is less than 7 days, intermediate Sundays 

and holidays shall be excluded in the computation. A half 

holiday shall be considered as other days and not as a holi

day. 

{b) Enlargement. When by these rules or by a notice 

given thereunder or by order or court an act is required or 

allowed to be done at or within a specified time, the court for 

cause shown may at any time in its discretion (1) with or with

out motion or notice order the period enlarged if request there

for is made before the expiration of the period originally pre

scribed or as extended by a previous order or (2) upon motion 

made after the expiration of the specified period permit the 

act to be done where the failure to act was the result of ex-

cusable neglect; but it may not extend the time for taking any 

action under rules 25, 50 (b}, 52 (b}, 59 (b}, (d) and (e), 

and 60 (b), except to the extent and under the conditions stat

ed in them. 

(c) Unaffected by Expiration of Term. The period of 

time provided for the doing of any act or the taking of any 

proceeding is not affected or limited by the continued exist

ence or expiration or a term of court. The continued existence 

or expiration of a term of court in no way affects the power 

of a court to do any act or take any proceeding in any civil 

action which has been pending before it. 

(d) For Motions - Affidavits. A written motion, other 

than one which may be heard ex parte, and notice of the hearing 

-9-



thereof shall be served not later than 5 days before the time 

specified for the hearing, unless a different period is fixed 

by these rules or by order of the court. such an order may 

for cause shown be made on ex parte application. When a motion 

is supported by affidavit, the affidavit shall be served with 

the motion; and, except as otherwise provided in Rule 59 (c), 

opposing affidavits may be served not later than 2 da;,ebefore 

the hearing, unless the court permits them to be served at 

some other time. 

(e) Additional Time After Service By Mail. Whenever a 

party has the right or is required to do some act or take some 

proceedings within a prescribed period after the service of a 

notice or other paper upon h1m and the notice or paper is serv

ed upon h1m by mail, 3 days shall be added to the prescribed 

period. 

PART III. PLEADINGS AND MOTIONS 

Rule 7. Pleadings Allowed - Form of Motions. 

(a) Pleadings. There shall be a complaint and an 

answer; and there shall be a reply to a counterclaim denominat

ed as such; an answer to a cross-claim, if the answer contii,:l,ns .. 

a cross-claim; a third-party complaint, if leave is given under 

Rule 14 to summon a person who was not an original party; and 

there shall be a third-party answer, if a third-party com

plaint is served. No other pleading shall be allowed, except 

that the court may order a reply to an answer or a third-party 

answer. 
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(b) Motions and Other Papers. 

(l) An application to the court for an order 

shall be by motion which, unless made during a hearing or trial, 

shall be made in writing, shall state with particularity the 

grounds therefor, and shall set forth the relief or order 

sought. The requirement of writing is fulfilled if the motion 

is stated in a written notice of the hearing of the motion. 

(2) The rules applicable to captions, signing, 

and other matters of form of pleadings apply to all motions and 

other papers provided for by these rules. 

(3) The procedure for the submission and hearing 

of motions shall be as provided in Rule 77. 

(c). Demurrers, Pleas, Etc., Abolished. Demurrers, 

pleas and exceptions for insufficiency of a pleading shall not 

be used. 

Rule 8. General Rules of Pleading. 

(a) Claims for Relief. A pleading which sets forth a 

claim for relief, whether an original claim, counterclaim, 

cross-claim or third-party claim, shall contain (1) a short and 

plain statement of the claim showing that the pleader is en

titled to relief, and· (2) a demand for judgment for the relief 

to which he deems h1rnself entitled. Relief in the alternative 

or of several different types may be demanded. 

(b) Defenses - Form of Denials. A party shall state in 

short and plain terms his defenses to each claim asserted and 

shall admit or deny the averments upon which the adverse party 

relies. If he is without knowledge or information sufficient 
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to form a belief as to the truth of an averment, he shall so 

state and this has the effect of a denial. Denials shall fair

ly meet the substance of the averments denied. When a pleader 

intends in good faith to deny only a part or a qualification 

of an averment, he shall specify so much of it as is true and 

material and shall deny only the remainder. Unless the plead

er intends in good faith to controvert all the averments of 

the preceding pleading, he may make .his denials as specific 

denials of designated averments or paragraphs, or he may gen

erally deny all the averments except such designated averments 

or paragraphs as he expressly admits; but when he does so in

tend to controvert all its averments, he may do so by general 

denial subject to the obligations set forth in Rule 11. 

{c} Affirmative Defenses. In pleading to a preceding 

pleading, a party shall set forth affirmatively accord and 

satisfaction, arbitration and award, assumption of risk, con

tributory negligence, discharge in bankruptcy, duress, estop

pel, failure of consideration, fraud, illegality, injury by 

fellow servant, lsches, license, payment, release, res Judicata, 

statute of frauds, statute of limitations, waiver, and any 

other matter constituting an avoidance or affirmative defense, 

When a party has mistakenly designated a defense as a counter

claim or a counterclaim as a defense, the court on tenns, if 

justice so requires, shall treat the pleading as if there had 

been a proper designation. 

(d) Effect of Failure to Deny. Averments in a plead

ing to which a responsive pleading is required, other than those 

as to the amount of damage, are admitted when not denied in the 

responsive pleading. Averments in a pleading to which no re-

sponsive pleading is required or permitted shall be taken as 

denied or avoided, 

(e) Pleading to Be Concise and Direct - Consistency. 

(1) Each averment Gf a pleading shall be simple, 

concise and direct. No technical forma of pleading or motions 

are required. 

(2) A party may set forth two or more statements 

of a claim or defense alternatively or hypothetically, either 

in one count or defense or in separate counts or defenses. 

When two or more statements are made in the alternative and one 

of them if made independently would be sufficient, the pleading 

is not made insufficient by the insufficiency of one or more of 

the alternative statements. A party may also state as many 

separate claims or defenses as he has regardless of consistency 

and whether based on legal or on equitable groW'lds or on both. 

All statements shall be made subject to the obligations set 

forth in Rule 11. 

(f) Construction of Pleadings, All pleadings shall be 

so construed as to do substantial justice. 

Rule 9. Pleading Special Matters. 

(a) Capacity. It is not necessary to aver the capacity 

of a party to sue or be sued or the authority or a party to sue 

or be sued in a representative capacity or the legal existence 

of an organized association of persons that is made a party, 

except to the extent requj.red to show the Jurisdiction of the 

cQUiG. When a party desires to raise an issue as to the legal 

eXlstence of any party or the capacity of any party to sue or 

-13-



be sued or the authority of a party to sue or be sued in a re

presentative capacity, he shall do so by specific negative 

averment, which shall include such supporting particulars as 

are peculiarly within the pleader's knowledge. 

(b) Fraud, Mistake, Condition of the Mind, In all 

averments of fraud or mistake, the circwnstances constituting 

fraud or mistake shall be stated with particularity. Malice, 

intent, knowledge, a.nu other condition of mind of a person may 

be averred generally. 

(c) Conditions Precedent. In pleading the performance 

or occurrence of conditions precedent, it is sufficient to 

aver generally that all conditions precedent have been perform

ed or have occurred. A denial of performance or occurrence 

shall be made specifically and with particularity. 

(d} Official Document or Act, In pleading an official 

document or official act it is sufficient to aver that the 

document was issued or the act done in compliance with law. 

(e) Judgment. In pleading a Judgment or decision of a 

domestic or foreign court, judicial or quasi-judicial tribunal, 

or of a board or officer, it is sufficient to aver the judg

ment or decision without setting forth matter showing jurisdic

tion to render it. 

(r} Time and Place. For the purpose of testing the 

sufficiency or a pleading, averments or time and place are ma

terial and shall be considered like all other avermenta or ma

terial matter. 

(g) Special Damage. When items of special damage are 
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claimed, they shall be specifically stated. 

Rule 10. Form of Pleadings. 

(a} Caption - Names of Parties. Every pleading shall 

contain a caption setting forth the title of the court, the num

ber of the judicial district in which the action is filed, the 

title or the action, the file number and a designation as in 

Rule 7 (a}. In the complaint the title of the action shall in

clude the names of all the parties, but in other pleadings it 

is sufficient to state the name of the first party on each side 

with an appropriate indication of other parties. 

(b) Paragraphs - Separate Statements. All averments of 

claim or defense shall be made in numbered paragraphs, the con

tents of each of which shall be limited as far as practicable 

to a statement of a single set of circumstances; and a para

graph may be referred to by number in all succeeding pleadings. 

Each claim founded upon a separate transaction or occurrence 

and each defense other than denials shall be stated in a separ

ate count or defense whenever a separation facilitates the 

clear presentation of the matters set forth. 

(c} Adoption by Reference - Exhibits. Statements in a 

pleading may be adopted by reference in a different part of the 

same pleading or in another pleading or in any motion. A copy 

of any written instrument which is an exhibit to a pleading is 

a part thereof for all purposes. 

(d) Conformity with Rule 76. All pleadings shall be pre

pared and filed in conformity with the provisions of Rule 76. 
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Rule 11. Signing of Pleadings. 

Every pleading of a party represented by an attorney 

shall be signed by at least one attorney of record in his in

dividual name, whose address shall be stated. A party who is 

not represented by an attorney shall sign his pleading and 

state his address. Except when otherwise specifically provided 

by rule, pleadings need not be verified or accompanied by affi

davit. The rule in equity that the averments of an answer un

der oath must be overcome by the testimony of two witnesses or 

of one witness sustained by corroborating circumstances is 

abolished. The signature of an attorney constitutes a certifi

cate by him that he has read the pleading; that to the best of 

his knowledge, information, and belief there is good ground to 

support it; and that it is not interposed for delay. If a 

pleading is not signed or is signed with intent to defeat the 

purpose of this rule, it may be stricken as sham and false 

and the action may proceed as though the pleading had not been 

served. For a wilful violation of this rule an attorney may 

be subjected to appropriate disciplinary action. Similar ac

tion may be taken if scandalous or indecent matter is inserted. 

Rule 12. Defenses and Objections - When and How Present

ed - By Pleading or Motion - Motion for Judgment on Pleadings. 

(a) When Presented. A defendant shall serve his answer 

within 20 days after the service of the summons and complaint 

upon him, unless the court directs otherwise when service of 

process is made pursuant to Rule 4 (e). A party served with a 

pleading stating a cross-claim against him shall serve an 

answer thereto within 20 days after the service upon him. The 
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plaintiff shall serve his ;·eply to a counter.::lai1n in answer 

within 20 days aft~r service of the answer o!', tf a reply is 

ordered by the court, wl thin 20 tlays ;.ifter sa rvice ~' i.' the order, 

unless the or<ier utherwise directs. The ..;ts.te or an officer or 

agency the r-eof sha 11 se!'ve nn answer to tt1e ..:omµ lain t :H' t;:, :i. 

..:ross-claim, or a reply to .i counterclaim, within 40 days after 

the servicll upon th:'l attorney general or the ple:1.-Un~ ln whi<:h 

the claim is asserted. '!'he servlce oJ: a motion parmUt·;d 1mder 

thie r'Ule alcers these periods of tlm.:! as follows, unless n 

dlfferent time is fixed by order of the coul'.'t: (l} lr the t:'.mrt 

deniea the motion or postpones its di.sposi tlnn nn t.11 ~he t rln.l 

on the merit.>, th1:1 responslve pleading shall be ser 11.::J ·,vithln 

10 <lays after notlce of the conrt's action; (2) if the co11:.'t 

grants a motion f.:.>r a more definite statement the responal.ve 

pl3ading ohall be served wi~iin 10 days after the aerv1ce of 

the more definite statement. 

(b} How Presen~ed, Every dt!fensC?, .Ln l:i.w or fact, to 

a claim for relief in cny pleading, whether ~ clai~, counter

claim, crc.'ls-claim, or third-party claim, shall l:e asserted in 

t;he r·e:;ponslve pleading thert?to if one l.s t•equired, except th<it 

the follo-..ilng defenses may at the option or the ple::i.der be 

made by motion: ( 1) lack of' jurl sdic ti on ovar the subject mat• 

ter, {2) 19...:k or juri11dictlon over the peraon, (J) 1.mproper 

venue, ( 4) insuffif'!iency 01' process, ( 5) insuffiGiency of ser

vicP- of process, (6) failure to state :i. claim up0n which r.ellef 

can be gr.'\nted, (7) fai.lure to join an 1n<llnpensable party. ~ 

motion making any of these defenees shall be mat.I(? b<::fore ple:i.d

ing if a further pleading is permitted, No defense OJ.' objec

tion 1a waived by being joined with one or more othtH' defenses 

or objections in a responsive pl~ading or motion, if a pl3ad-
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ing sets forth a claim for relief to 11hich the adverse party is 

not required to serve a responsive pleading, he may assert at 

the trial any del'ense in law or fact to that claim for relief. 

If, on a motion asserting the defense numbered (6) to dismiss 

for failure of the pleading to state a claim upon which relief 

can be granted, matters outside the pleading are presented to 

and not excluded by the court, the motion shall be treated as 

one for suinmary judgment and disposed of as provided in Rule 

56, and all parties shall be given reasonable opportunity to 

present all matei·ial made pertinent to such a motion by Rule 

56. 

(c) Motion for Judgment on the Pleadings. After the 

pleadings are closed but within such time as not to delay the 

trial, any party may move for judgment on the pleadings. If, 

on a motion for judgment on the pleadings, matters outside the 

pleadings are presented to and not excluded by the court, the 

motion shall be treated as one for summary judgment and dispos

ed of as provided in Rule 56, and all parties shall be given 

reasonable opportunity to present all material made pertinent 

to such a motion by Rule 56. 

(d) Preliminary Hearings. The defenses specifically 

enumerated (1) - (7) in subdivision (b) of this rule, whether 

made in a pleading or by motion, and the motion for Judgment 

mentioned in subdivision (c) of this rule shall be heard and 

determined before trial on application of any party, unless the 

court orders that the hearing and determination thereof be de

ferred until the trial. 

( e) Motion for More Definite Statement. If a pleading 

to which a responsive pleading is permitted is so vague or am-
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biguous that a party cannot reasonably be required t ame a 

responsive pleading, he may move for a more definite statement 

before interposing his responsive pleading. The motion shall 

point out the defects complained of and the details desired. 

If the motion is granted and the order of the court is net 

obeyed within 10 days after notice of the order or within such 

other time as the court may fix, the court may strike the plead-

ing to which the motion v1as directed or make such order as it 

deems just. 

(f) Motion to Strike. Upon motion made by a party be

fore responding to a pleading or, if no responsive pleading is 

permitted by these rules, upon motion made by a party within 

20 days after the service of the pleading upon him or upon the 

court's own initiative at any time, the court may order striclc

en from any pleading any insufficient defense or any redundant, 

immaterial, impertinent, or scandalous matter. 

(g} Consolidation of Defenses. A party who makes a ::io

tion under this rule may join with it the other ~otions herein 

provided for and then available to him. If a party makes a mo

tion under this rule and does not include therein all defenses 

and objections then available to him which this rule permits 

to be raised by motion, he shall not thereafter make a motion 

based on any of the defenses or objections so omitted, except 

as provided in subdivision {h) of this rule. 

(h) Waiver of Defenses. A party waives all defenses 

and objections which he does not present either by motion as 

hereinbefore provided or, if he has made no motion, in his 

answer or reply, except (1) that the defense of failure to 

state a claim upon which relief can be granted, the defense of 
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f:iL Lure t;.n JOin .:m indispE:msC:lble party, and the objection of 

tJ state a l~gal defense to a claim may also be made by 

d Lr is permitted, or by mot:lon for judg-a la t.~r p Lea in~, . . one 

r,ii~ pL•::.\lngs or at the trial on the merl ts, and except 

(2) that, .,nen"!nr it app-:?ars by suggestion of the partle.s or 

~it;v~i'\-1.l;;e that ti1e court lacks jurisdiction or the subject mat

tec, Lh'! coJrc ,,i..:ill d.h.:i.1.as t:-ic action. The objection or de

reno::!, 1. c mi\J, 3 t the t!·lal, sh'.\ Ll be ells posed or as provided 

la Rule 15 {b) in thd Light ot ~1y aviJence that may have been 

(-i.) C~E_lP\l_~_:;:i.t'J _C~1~t2 E'-.:1~!~'... A pleGdlnr, shall state 
I 

as a cuunter~lalm 1.~Y clulm whl~h ~t the time of serving the 

IJ Lea<ll1H~ t!'~ ~>le:tdP l' )1.1:, ae;;i.Lns t any oppc~sing pacty, i r it 

drises 11ut'. or the tt'-t;1;>;;.ct:lon or occurL·ence that ls the sub

Jec t; m::it i;2r of tL,, q.p:i;;_i_,~3 p;i.rty 1 s claim and does not require 

for .lts rirtj11dicat..ton t;llc presence or thlrd parties or whom the 

court c:mnot acqutre jHrls:ii<::tlon, except tlHJ.t such a claim 

need not be ~'° ;; t:l t:::d t f at tl1e time the ae tlon \MS commenced 

the cJ:;.lm w'.ls the s>tbjer:1; of rmoth~r penl.llng actlcm. 

(b) pe_,1n~:'~.~_y~c:-~om~~!:~~_!~l.e_s~ A pl<!adl.ng may state aa 

a count 8 r .. ,li\t·.n any t'lOJ:li!'I ;igaln;;t ':in opposing party llOt arising 

out; or ~'1 8 t.l'J.n:nc tJ·:>n Gt' occn".'''cr,,~8 that; :l.3 the subject matter 

of the opposing p:.i.rty•s ~1'1.im. 

(c) £;:>unte,£:~_l_<Ll1~p::.~.~t:!cling Oppos1.!;~ __ Cla~.:.. A count!Jr

claim r.1ay or may not dlmln:l.sh oc defeat the r::covery sought by 

the opposing party. It may claim relief exceeding ln amount 

or different in l'ind from that 5ought in the pleading of the 
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opposing party. 

(d) Counterclaim Against the State. These rules shall 

not be construed to enlarge beyond the limits now fixed by law 

the right to assert counterclaims pr to claim credits against 

the state or an officer or agency thereof. 

(e) Counterclaim Maturing or Acquired After Pleading. 

A claim which either matured or was acquired by the pleader af

ter serving his pleading may, with the permission of the court, 

be presented as a counterclaim by supplemental pleading. 

(f) Omitted Counterclaim. When a pleader fails to set 

up a counterclaim through oversight, inadvertence or excusable 

neglect, or when justice requires, he may by leave of court set 

up the counterclaim by amendment. 

(g) Cross-Claim Against Co-Party. A pleading may state 

as a cross-claim any claim by one party against a co-party 

arising out of the transaction or occurrence that is the sub-

ject matter either of the original action or of a counterclaim 

therein or relating to any property that is the subject matter 

of the original action. Such cross-claim may include a claim 

that the party against whom it is asserted is or may be liable 

to the cross-claimant for all or part of a claim asserted in 

the action against the cross-claimant. 

(h) Additional Parties May Be Brought In. When the 

presence of parties other than those to the original action is 

required for the granting of complete relief in the determina

tion of a counterclaim or cross-claim, the court shall order 

them to be brought in as defendants as provided in these rules, 

if jurisdiction of them can be obtained and their joinder will 
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not deprive the court of jurisdiction of the action. 

(i) Separate Trials - Separate Judgment. If the court 

orders separate trials as providedin Rule 42 (b), judgment on a 

counterclaim or cross-claim may be rendered in accordance with 

the terms of Rule 54 (b) when the court has jurisdiction so to 

do, even if the claims of the opposing party have been dismiss-

ed or otherwise disposed of. 

Rule 14. Third-Party Practice. 

(a) When Defendant May Bring in Third Party. Before 

the service of his answer a defendant may move ex parte or, af

ter the service of his answer, on notice to the plaintiff, for 

leave as a third-party plaintiff to serve a summons and com

plaint upon a person not a party to the action who is or may be 

liable to him for all or part of the plaintiff's claim against 

him. If the motion is granted and the summons and complaint 

are served, the person so served, hereinafter called the third

party defendant, shall make his defenses to the third-party 

plaintiff's claim as provided in Rule 12 and his counterclaims 

against the third-party plaintiff and cross-claims against 

other third-party defendants as provided in Rule 13. The th1rd

party defendant may assert against the plaintiff any defenses 

which the third-party plaintiff has to the plaintiff's claim. 

The third-party defendant may also assert any claim against the 

plaintiff arising out of the transaction or occurrence that is 

the subject matter of the plaintiff 1s claim against the third

party plaintiff. The plaintiff may assert any claim against 

the third-party defendant arising out of the transaction or oc

currence that is the subject matter of the plaintiff's claim 
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against the third-party plaintiff, and the third-party defend

ant thereupon shall assert his defenses as provided in Rule 12 

and his counterclaims and cross-claims as provided in Rule 13. 

A third-party defendant may proceed under this rule against any 

person not a party to the action who is or may be liable to him 

for all or part of the claim made in the action against the 

third-party defendant. 

{b) When Plaintiff May Bring in Third Party. When a 

counterclaim is asserted against a plaintiff, he may cause a 

third party to be brought in under circumstances which under 

this rule would entitle a defendant to do so. 

Rule 15. Amended and Supplemental Pleadings. 

(a) · Amendments, A party may am.end his pleading once as 

a matter of course at any time before a responsive pleading is 

served or, if the pleading is one to which no responsive plead

ing is permitted and the action has not been placed upon the 

trial calendar, he may so amend it at any time within 20 days 

after it is served. Otherwise a party may amend his pleading 

only by leave of court or by written consent of the adverse 

party; and leave shall be freely given when justice so requires. 

A party shall plead in response to an amended pleading within 

the time remaining for response to the original pleading or 

within 10 days after service of the amended pleading, whichever 

period may be the longer, unless the court otherwise orders. 

(b) Amendments to Conform to the Evidence. Hhen issues 

not raised by the pleadings are tried by express or implied 

consent of the parties, they shall be -treated in all respects 

as if they had been raised in the pleadings. such amendment of 
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the pleadings as may be necessary to cause them to conform to 

the evidence and to raise these issues may be made upon motion 

of any party at any time, even after judgment; but failure so 

to amend does not affect the result of the trial of these 

issues. If evidence is objected to at the trial on the ground 

that it is not within the issues made by the pleadings, the 

court may allow the pleadings to be amended and shall do so 

freely when the presentation of the merits of the action will 

be subserved thereby and the objecting party fails to satisfy 

the court that the admission of such evidence would prejudice 

him in maintaining his action or defense upon the merits. The 

court may grant a continuance to enable the objecting party to 

meet such evidence. 

(c) Relation Back of Amendments. Whenever the claim or 

defense asserted in the amended pleading arose out of the con

duct, transaction or occurrence set forth or attempted to be 

set forth in the original pleading, the amendment relates back 

to the date of the original pleading. 

(d) Supplemental Pleadings. Upon motion of a party the 

court may, upon reasonable notice and upon such terms as· are 

just, permit him to serve a supplemental pleading setting forth 

transactions or occurrences or events which have happened since 

the date of the pleading sought to be supplemented, whether or 

not the original pleading is defective in its statement of a 

claim for relief. If the court deems it advisable that the ad-

verse party plead thereto, it shall so order, specifying the 

time therefor. 

(e) Form. Unless otherwise permitted by the court, 

every pleading to wh.1ch an amendment is permitted as a matter 
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of Ptght or has been allowed by order of the court, must be re

typed or reprinted and filed so that it will be complete in it

self, including the exhibits, without reference to the supersed

ed pleading. No pleading will be deemed to be amended until 

this subdivision of this rule has been complied with. All 

amended pleadings shall contain copies of all exhibits referred 

to in such amended pleadings. p rm1 i e as on may be obtained from 

the court, if desired, for the removal of any exhibit or exhi-

bits attached to prior ple.adings, i rd h n o er t at the same may be 
attached to the amended pleading. 

Rule 16. Pre-Trial Procedure - Formulating Issues. 

(a) In General. In any a ti c on a pre-trial conference 
on a day certain may be ordered pursuant to th e motion of any 
party, or by the court upon its ti own mo on, to consider the fol-
lowing: 

(1) The simplification of the issues. 

(2) The necessity or desirability or amendments 
to the pleadings. 

(3) The possibility of obtaining ad.missions of 

fact and of documents which will avoid unnecessary proof. 

(4) The limitation or the number of expert wit-
nesses. 

(5) The advisability or a preliminary reference 

of issues to a master for findings t b o e used as evidence when 
the trial is to be by Jury. 

(6) Such other matters as ma~ aid in the dispoai-
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tion or the action. 

(b) Pre-Trial Calendar. 

(1) The judge in whose court any action or pro

ceeding, jury or non-jury,1s pending, may place the same, whe

ther or not at issue, on the calendar for pre-trial procedure 

at i;uch time and for such purpose or purposes as he may deem 

proper, upon at least 20 days notice to the parties thereto or 

their attorneys of record. 

(2) At any time after any pending action or pro

ceeding is at issue, any party thereto may request the judge in 

writing to place the same upon the calendar for such pre-trial 

procedure as may be 1nd1catetl in suoh request and as permitted 

by this rule. Upon the granting by the Judge of such request, 

the clerk shall serve and file, not less than five days prior 

to the hearing, unless otherwise ordered by the court, a written 

notice th~reof to all parties theretofore appearing in such ac

tion. 

(c) Pre-Trial Memorandum. At the pre-trial conference 

each attorney shall be prepared to submit a typewritten memo

randum covering such of the following items as are appropriate: 

(1) A brief statement of what the plaintiff ex

pects to prove in support of his claim. 

(2) A brief statement of what the defendant ex

pects to prove as a defense thereto. 

(3) Similar statements as to any counterclaim or 

cross-claim of a defendant. 
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.. 
(4) Any amendments required of the pleadings. 

(5) Any tender of issue in the pleadings that is 

to be abandoned. 

(6) Any stipulation of facts, as to liability or 

damages, that the attorney is willing to make, or on which he 

requesta an admission. 

(7) The details of the damages claimed, or of 

any other relief sought, as of the date of the pre-trial con

ference. 

(8) The documents and records to be offered in 

evidence at the trial which will be conceded to be genuine, or 

aa to which a concassion is requested. 

(9) The names and specialties of experts to be 

called as witnesses. 

(10} Any other pre-trial relief which the cou::ct 

or attorney may request. 

In preparing for the pre-trial conference, attorneys are 

requested to discuss with each other the matters listed herein. 

(d) The ConferGnce. 

(1) All pre-trial conferences shall be held be

fore the judge in open court or in chambers. The attorneys 

appearing at the pre-trial conference shall be prepared to dis

cuss the action and shall be authorized to act for their cli

ents. If an attorney for a party fails to.appear at a pre

trial conference, the pre-trial judge may act aa in the case 

of a non-appearance for trial. 
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(2) The inatter of a settlement may be discussed 

at the pre-trial confc~~nce, but the discussion shall not be 

made a part of the court reco~i and shall not be mentioned in 

the order entered on the pre-trial conference. 

(e) Pre-Trial Order. The judge shall make an order 

(to be drawn and submitted by counsel) which shall recite the 

action taken at the conference, the amendments allowed to the 

pleadings, and the agreements made by the parties as to any of 

the matters considered, and which limits the issues for trial 

to those not disposed of by admissions or agreements of coun

sel. The attorneys shall affix their signatures to the order 

with respect to the stipulations and agreements set forth in 

the order. The order when entered shall control the subse

quent course of the action unless modified by the judge to pre

vent manifest injustice. The pre-trial order shall cover such 

of the items in the form of order contained in the Appendix of 

Forms to these rules as may be appropriate, subject to such 

additions and modifications as the pre-trial judge may deem ad

visable. 

(f) Continuances. All actions set for pre-trial shall 

be heard en the date set, unless continued by order of the 

court for cause shovm. 

PART IV. PARTIES 

Rule 17. Parties Plaintiff and Defendant - Capacity. 

(a) Real Party in Interest. Every action shall be pro

secuted in the name of the real party in interest; but an execu-
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tor, administrator, guardi&.~:, trustee of an express tru .. c, a 

party with whom or in whose m.·:ie a contract has been made for 

the benefit of another, or a part:r authorized by statute may sue 

in his own name without joining with him the party for whose 

benefit the action is brought; and wh'n a statute of the state 

so provides, an action for the use or benefit of another shall 

be brought in the name of the state. 

{b) Infants or Incompetent Persons. Whenever an infant 

or incompetent person has a representative, such as a general 

guardian, committee, conservator, or other like fiduciary, the 

representative may sue or defend on behalf of the infant or in

competent person. If an infant or incompetent person does not 

have a duly appointed representative he may sue by his next 

friend or by a guardian ad litem. The court shall appoint a 

guardian ad litem for an infant or incompetent person not other

wise represented in an action or shall make such other order as 

it deems proper for the protection of the infant or incompetent 

person. 

{c) Partnerships and Other Unincorporated Associations. 

A partnership or other unincorporated association may sue or be 

sued in its common name. 

Rule 18. Joinder of Claims and Remedies. 

(a) Joinder of Claims. The plaintiff in his complaint 

or in a reply setting forth a counterclai.m and the defendant in 

an answer setting forth a counterclaim may join either as inde

pendent or as alternate claims as many claims either legal or 

equitable or both as he may have against an opposing party. 

There may be a like Joinder of claims when there are multiple 



parties if the requirements of Rules 19, 20 and 22 are satisfied, 

There may be a like joinder of cross-claims or third-party 

claims if the requirements of Rules 13 and 14 respectively are 

satisfied. 

(b) Joinder of Remedies - Fraudulent Conveyances. 

Whenever a claim is one heretofore cognizable only after anoth

er claim has been prosecuted to a conclusion, the two claims 

may be joined in a single action; but the court shall grant re

lief in that action only in accordance with the relative sub

stantive rights of the parties, In particular, a plaintiff may 

state a claim for money and a claim to have set aside a convey

ance fraudulent as to him, without first having obtained a 

judgment establishing the claim for money, 

Rule 19. Necessary Joinder of Parties. 

(a) Necessary Joinder. Subject to the provisions of 

Rule 23 and of subdivision (b) of this rule, persons having a 

joint interest shall be made parties and be joined on the same 

side as plaintiffs or defendants. When a person who should 

join as a plaintiff refuses to do so, he may be made a defend

ant or, in proper cases, an involuntary plaintiff. 

(b) Effect of Failure to Join. When persons who are 

not indispensable, but who ought to be made parties if complete 

relief is to be accorded between those already parties, have 

not been made parties and are subject to the jurisdiction of 

the court, the court shall order them sununoned to appear in the 
action. If Jurisdiction over them cannot be acquired except by 

their consent or voluntary appearance, the court in its discre

tion may proceed in the action without making them parties, 
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but the Judgment rendered therein does not affect the 

or liabilities of absent persons. 

its 

(c) same - Names of Omitted Persons and Reasons for Non-

pl d d In any Pleading in which relief is askJoinder to Be ea e • 

ed, the pleader shall set forth the names, if known to him, of 

persons who ought to be parties if complete relief is to be 

accorded between those already parties, but who are not Joined, 

and shall state why they are omitted. 

Rule 20. Permissive Joinder of Parties. 

(a) Permissive Joinder. All persons may Join in one 

action as plaintiffs if they assert any right to relief Joint

ly, severally or in the alternative in respect of or arising 

out of the same transaction, occurrence, or series of transac

tions or occurrences and if any question of law or fact common 

to all of them will arise in the action. All persons may be 

joined in one action as defendants if there is asserted against 

them jointly, severally or in the alternative, any right to re

lief in respect of or arising out of the same transaction, oc

currence, or series of transactions or occurrences and if any 

question of law or fact common to all of them will arise in the 

action. A plaintiff or defendant·need not be interested in ob

taining or defending against all the relief demanded. Juds

ment may be given for one or more of the plaintiffs accordinc; 

to their respect! ve rights to relief, and against one or mor·e 

defendants according to their respective liabilities. 

(b) Separate Trials. The court may make such orders c:.s 

will prevent a party from being embarrassed, delayed or put to 

expense by the inclusion of a party against· whom he asserts no 
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claim and who asserts no claim against h1m, and may order sep

arate trials or make other orders to prevent delay or preju-

dice. 

Rule 21. Misjoinder and Non-Joinder of Parties. 

Misjoinder of parties is not ground for dismissal of an 

action. Parties may be. dropped or added by order of the court 

on motion of any party or of its own initiative at any stage of 

the action and on such terms as are just. Any claim against a 

party may be severed and proceeded with separately. 

Rule 22. Interpleader. 

Persons having claims against the plaintiff may be join

ed as defendants and required to interplead when their claims 

are such that the plaintiff is or may be exposed to double or 

multiple liability. It is not ground for objection to the 

joinder that the claims of the several claimants or the titles 

on which their claims depend do not have a common origin or are . 

not identical but are adverse to and independent of one another, 

or that the plaintiff avers that he is not liable in whole or 

in part to any or all of the claimants. A defendant exposed to 

similar liability may obtain such interpleader by way of cross

claim or counterclaim. The provisions of this rule supplement 

and do not in any way limit the joinder of parties permitted in 

Rule 20. 

Rule 23. Class Actions. 

(a) Representation. If persons constituting a class 

are so numerous as to make it impracticable to bring them all 

• ' I 

" 

before the 

insure the 

court,' such of them, one or more, as will fa.ulY 

adequate representation of all may, on behalf of 

all, sue or be sued, when the character 

be enforced for or against the class is 

of the right sought to 

(1) joint, or common, or secondary in the sense 

that the owner of a primary right refuses to enforce that right 

and a member of the class thereby becomes entitled to enforce 

it; 

(2} several, and the object of the action is the 

adjudication or claims which do or may affect specific property 

involved in the action; or 

(3) several, and there is a common question of 

law or fact affecting the several rights and a common relief is 

sought. 

(b) secondary Action by Shareholders. In an action 

brought to enforce a secondary right on the part of one or more 

shareholders in an association, incorporated or unincorporated, 

because the association refuses to enforce rights which may pro

perly be asserted by it, the complaint shall be verified by 

oath and shall aver that· the plaintiff was a shareholder at the 

time of the transaction of which he complains or that his share 

thereafter devolved on him by operation of law. The complaint 

shall also set forth with particularity the efforts of the 

plaintiff to secure from the managing directors or trustees and, 

if necessary, from the shareholders such action as he desires, 

and the reasons for his failure to obtain such action or the 

reasons for not making such effort. 

(c) Dismissal or Compromise. A class action shall not 
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be dismissed or compromised without the approval of the court. 

If the right sought to be enforced is one defined in paragraph 

(1) of subdivision (a) of this rule notice of the proposed dis

missal or compromise shall be given to all members of the class 

in such manner as the court directs •• If the right is one defin

ed in paragraphs (2) or (3) ot subdivision (a) notice shall be 

given only if the court requires it. 

Rule 24. Intervention. 

(a) Intervention of Right. Upon timely application 

anyone shall be permitted to intervene in an action: (1) when 

the representation of the applicant's interest by existing par

t1~ is or may be inadequate and the applicant is or may be 

bound by a judgment in the action; or (2) when the applicant is 

so situated as to be adversely affected by a distribution or 

other disposition of property which is in the custody or sub

ject to the control or disposition of the court or an officer 

thereof. 

(b) Permissive Intervention. Upon timely application 

anyone may be permitted to intervene in an action when an ap

plicant •s claim or defense and the main action have a question 

of law or fact in common. When a party to an action relies for 

groW'ld of claim or defense upon any statute or executive order 

administered by a federal or state governmental officer or 

agency or upon any regulation, order, requirement, or agreement 

issued or made pursuant to the statute or executive order, the 

officer or agency upon timely application may be permitted to 

intervene in the action. In exercising its discretion the 

court shall consider whether the intervention will unduly delay 
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or prejudice the adjudication of the rights of the original par

ties, 

(c) procedure. A person desiring to intervene shall 

serve a motion to intervene upon all parties affected thereby. 

The motion shall state the grounds therefor and shall be accom

panied by a pleading setting forth the claim or defense for 

which intervention is sought. When the constitutionality of a 

state statute affecting the public interest is drawn in ques

tion in any action to which the state or an officer, agency, or 

employee thereof is not a party, the court shall notify the 

Attorney General of Alaska of such fact, and the state shall be 

permitted to intervene in the action. 

Rule 25. Substitution of Parties. 

(a) Death. 

(1) If a party dies and the claim is not there

by extinguished, the court within 2 years after the death may 

order substitution of the proper parties. If substitution is 

not so made, the action shall be dismissed as to the deceased 

party. The motion for substitution may be made by the succes

sors or representatives of the deceased party or by any party 

and, together with the notice of hearing, shall be served on the 

parties as provided in Rule 5 and upon persons not parties in 

the manner provided in Rule 4 tor the service of a summons. 

(2) In the event of the death of one or more of 

the plaintiffs or of one or more of the defendants in an action 

in which the right sought to be enforced survives only to the 
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surviving plaintiffs or only against the surviving defendants, 

the action does not abate. The fact of death shall be entered 

upon the record and the action shall proceed in favor of or 

against the surviving parties. 

(b) Incompetency. If a party becomes incompetent, the 

court upon motion served as provided in subdivision (a) of this 

rule may allow the action to be continued by or against his re

presentative. 

(c) Transfer of Interest. In case of any transfer of 

interest, the action may be continued by or against the origi

nal party, unless the court upon motion directs the person to 

whom the interest is transferred to be substituted in the ac

tion or joined with the original party. Service of the motion 

shall be made as provided in subdivision (a) of this rule. 

{d) Public Officers - Death or Separation From Office. 

When a public officer is a party to an action and during its 

pendency dies, resigns or otherwise ceases to hold office, the 

action may be continued and maintained by or against his succes

sor if it is satisfactorily shown to the court that there is a 

substantial need for so continuing and maintaining it. Before 

a substitution is made, the party or officer to be affected, un

less expressly assenting thereto, shall be given reasonable 

notice of the application therefor and accorded an opportunity 

to object. If substitution is not made within a reasonable 

time, the action may be dismissed as to such public officer, 

When an officer of the class described herein sues or is 

sued as such officer, he may be described as a party by his of

ficial title and not by name, subject to the power of the court, 

upon motion or on its own initiative, to require his name to be 
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added. unless his name is so added, no formal order of substi-

tution is necessary. 

PART V. DEPOSITIONS AND DISCOVERY 

Rule 26. Depositions Pending Action. 

(a) When Depositions May Be Taken. Any party may take 

the testimony of any person, including a party, by deposition 

upon oral examination or written interrogatories for the pur

pose of discovery or for use as evidence in the action or for 

both purposes. After conunencement of the action the deposition 

may be taken without leave of court, except that leave, granted 

with or without notice, must be obtained if notice of the tak

ing is served by the plaintiff within 20 days after commence

ment of the action. The attendance of witnesses may be compel

led by the use of subpoena as provided in Rule 45. Depositions 

shall be taken only in accordance with these rules. The depo-

aition of a person confined in prison may be taken only by 

leave of court on such terms as the court prescribes. 

(b) Scope of Examination. Unless other11ise ordered by 

the court as provided by Rule 30 (b) or ( d), the deponent may 

be examined regarding any matter, not privileged, which is 

relevant to the subject matter involved in the pending action, 

whether it relates to the claim or defense of the examining par

ty or to the claim or defense of any other party, including the 

existence, description, nature, custody, condition and location 

of any books, documents, or other tangible things and the iden

tity and location of persons having knowledge of relevant 
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facts. It is not ground for objection that the testimony will 

be inadmissible at the trial if the testimony sought appears 

reasonably calculated to lead to the discovery of admissible 

evidence. 

( c) Examination and Cross-Examination. Examination and 

cross-examination of deponents may proceed as permitted at the 

trial under the provisions of Rule 43 (b). 

{d) Use of Depositions. At the trial or upon the hear

ing of a.motion or an interlocutory proceeding, any part or all 

of a deposition, so far as admissible under the rules of evi

dence, may be used against any party who was present or repre

sented at the taking of the deposition or who had due notice 

thereof, in accordance with any one of the following provisions: 

(1) Any deposition may be used by any party for 

the purpose of contradicting or impeaching the testimony of 

deponent as a witness. 

(2) The deposition of a party or of any one who 

at the time of taking the deposition was an Officer, director, 

or managing agent of a public or private corporation, partner

ship, or association which is a party may be used by an adverse 

party for any purpose. 

(3) The deposition of a witness, whether or not 

a party, may be used by any party for any purpose if the court 

finds: 

{i) that the witness is dead; or 

(ii) that the witness is at a greater dis

tance than 100 miles from the ·place of trial or hearing, or is 
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out of the state, unle5s it appear:;i that the absence of the wit

ness was procured by the party offering the deposition; or 

(iii) that the witness is unable to attend 

or testify because of a~e, sickness, infirmity, or imprison-

ment; or 

(iv) that the party offering the d~pos1tion 

has been unable to procure the attendance of the witness by 

subpoena; or 

(v) upon appliGation and notice, that such 

exceptional circumstances exist as to make it desirable, in tne 

interest of justice and with due regard to the importance of 

presenting the testimony of witnesses orally in open court, to 

allow the deposition to be useo. 

(4) If only part of a depositicn is offered in 

evidence by a party, an adverse party may require him to intro

duce all of it which is relevant to the part introduced and 

any party may introduce any other parts. 

Substitution of parties does not affect the right to use 

depositions previously taken; and, when an action in any court 

of the state has been dismissed and another action involving 

the same subject matter is afterward brought between the same 

parties or their representatives or successors in interest, all 

depositions lawfully taken and duly filed in the former action 

may be used in the latter as if originally taken therefor. 

(e) Objections to Admissibility. Subject to the provi

sions of Rule 32 (c), objection may be made at the trial or 

hearing to receiving in evidence any deposition or part thereof 
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for any reason which would require the exclusion of the evi

dence if the witness were then present and testifying. 

(f) Effect of Taking or Using Depositions. A party 

shall not be deemed to make a person his o~m witness for any 

purpose by taking his deposition. The introduction in evi

dence of the deposition or any part thereof for any purpose 

other than that of contradicting or impeaching the deponent 

makes the deponent the witness of the party introducing the de

position, but this shall not apply to the use by an adverse 

party of ·a deposition as described in paragraph (2) of subdivi

sion {d) of this rule. At the trial or hearing any party may 

rebut any relevant evidence contained in a deposition whether 

introduced by him or by any other party. 

Rule 27. Depositions Before Action or Pending Appeal. 

(a) Before Action. 

(1) Petition. A person who desires to perpetu

ate his own testimony or that of another person regarding any 

matter that may properly be the subject of an action or pro

ceeding in any court of the state, may file a verified peti

tion in the superior court. The petition shall be entitled in 

the name of petitioner and shall show: 

{i) that the petitioner expects to be a 

party to an action in a court of the state but is presently un

able to bring it or cause it to be brought; 

{ii) the subject matter of the expected ac

tion and his interest therein; 

-40-

(iii) the facts which he desires to estab

lish by the proposed testimony and his reasons for desiring to 

perpetuate it; 

(iv) the names or a description of the per

sons he expects wil.f be adverse parties and their addresses so 

far as known; and 

(v) the names and addresses of the persons 

to be examined and the substance of the testimony which he ex

pects to elicit from each. 

The petition shall ask for an order authorizing 

the petitioner to take the depositions of the persons to be ex

amined named in the petition, for the purpose of perpetuating 

their testimony. 

(2) Notice and Service. The petitioner shall 

thereafter serve a notice upon each person named in the peti

tion as an expected adverse party, together with a copy of the 

petition, stating that the petitioner will apply to the court, 

at a time and place named therein, for the order described in 

the petition. At least 20 days before the date of hearing the 

notice shall be served either within or without the state in 

the manner provided in Rule 4 (d) for service of summons; but 

if such service cannot with due diligence be made upon any ex

pected adverse party named in the petition, the court may make 

such order as is just for service by publication or otherwise, 

and shall appoint, for persons not served in the manner provid

ed in Rule 4 (d), an attorney who shall represent them, and, in 

case they are not otherwise represented, shall cross-examine 

the deponent. The compensation of the attorney may be fixed by 



the courv and charged to the pet1t1oner. If any expected ad-

verse party is a minor or incompetent the provisions of Rule 17 

(b) apply. 

(3) Order and Examination. If the court is sat-

isfied that the perpetuation of the testimony may prevent a 

failure or delay of justice, it shall make•an order designat-

ing or describing the persons whose depositions may be taken 

and specifying the subject matter of the exam1nat1on and whe-

ther the depositions shall be taken upon oral examination or 

written interrogatories. Th e depositions may then be taken in 

accordance with these rules; and the court may make orders of 

the character provided for by R ules 34 and 35. For the purpose 

of applying these rules to depositions for perpetuating testi-

mony, each reference therein to the court in which the action 

is pending shall be deemed to refer to the court in which the 

petition for such deposition was filed. 

(4) Use of Deposition. If a deposition to per

petuate testimony is taken under these rules or if, although not 

so taken, it would be admissible in evidence in the courts of 

the United States or of the state in which it is taken, it may 

be used in any action involving the same subject matter subse

state, in accordance with quently brought in a court of this 

the provisions of Rule 26 (d). 

(b) Pending Appeal and Review. Th e court in which a 

judgment, order d or ecision has been rendered may allow the 

taking of the depositions of witnesses to perpetuate their tes-

r 
• ':•·'. 

• .. 
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\ 
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• 
timony for use in the event of further proceedings in the court, ; 

as follows: 

(1) If an appeal has been taken from a judgment. 
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{2) If a petition for review of an or1 

sion of the court has been filed with the supreme court. 

{3) If before the taking of an appeal or filing 

a petition for review, the time therefor has not expired. 

In any such case the party who desires to perpetuate the 

testimony may make a motion in the court for leave to take the 

depositions, upon the same notice and service thereof as if the 

action was pending in the court. The motion shall show (1) the 

names and addresses of persons to be examined and the substance 

of the testimony which he expects to elicit from each; (2) the 

reasons for perpetuating their testimony. If the court finds 

that the perpetuation of the testimony is proper to avoid a 

failure or delay of justice, it may make an order allowing the 

depositions to be taken and may make orders of the character 

provided for by Rules 34 and 35, and thereupon the depositions 

may be taken and used in the same manner and under the same con

ditions as are prescribed in these rules for depositions taken 

in actions pending in the court. 

( c) Testimony for Use in Foreign Jurisdictions. \'1hen 

the deposition of any person is to be taken in this state pur

suant to the laws of another state, of the United states or of 

another country, for use in proceedings in such other state, 

the United states or other country, the court upon motion may 

order issuance of subpoena·in aid of taking such deposition, 

as provided in Rule 45 (d). 

Rule 28. Persons Before Whom Depositions May Be Taken. 

(a) Within the State. Within the state, depositions 
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shall be taken before an officer authorized by the laws Of this 
state to administer oaths, or before a person appointed by the 
court in which the action is pending. A person so appointed has 
power to administer oath5 and take tea timony, 

(b} Without the State But Within the United states. 

Without the state but within the United States, or within a 

territory or insular possession subject to the dominion of the 

United States, depositions shall be taken before an officer 

authorized to administer oaths by the laws of the United States 

or of the place where the examination is held. 

(c) In Foreign Countries. In a foreign state or coun

try depositions shall be taken (1) on notice before a secr~tary 

of embassy or legation, consul general, consul, vice consul, or 

consular agent of the United States, or (2) before such person 

or officer as may be appointed by commission or under letters 

rogatory. A commission or letters rogatory shall be issued 

only when necessary or convenient, on application and notice, 

and on such terms and with such directions as are Just and ap

propriate. Officers may be designated in notices or commis

sions either by name or descriptive title and letters rogatory 

may be addressed "To the Appropriate Judicial Authority in 

(here name the country)." 

(d) Disqualification for Interest, No deposition shall 

be taken before a person who is a relative 1 or emp oyee or at-

torney or counsel of any of the parties, or is a relative or 

employee of such attorney or counsel, 0 i fi i r s nanc ally inter-
ested in the action. 
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Rule 29. Stipulations Regarding the Taking of J.Joposi-

tions. 

If the parties so stipulate in writing, depositions may 

be taken before any person, at any t1me or place, upon any no

tice, and in any manner and when so taken may be used like 

other depositions. 

Rule 30. Depositions Upon Oral Examination. 

(a) Notice of Examination - Time and Place. A party de

siring to take the deposition of any person upon oral examina

tion shall give reasonable notice in writing to every other 

party to the action. The notice shall state the time and 

place for taking the deposition and the name and address of 

each person to be examined, if lmown, and, if the name is not 

lmown, a general description sufficient to identify him or the 

particular class or group to which he belongs. On motion of 

any party upon whom the notice is served, the court may for 

cause shown enlarge or shorten the time. 

(b) Orders for the Protection of Parties and Deponents. 

After notice is serv~d for taking a deposition by oral examina

tion, upon motion seasonably made by any party or by the person 

to be examined and upon notice and for good cause shown, the 

court in which the action is pending may make an order that the 

deposition shall not be taken, or that it may be taken only at 

some designated time or place other than that stated in the no

tice, or that it may be taken only on written interrogatoriee, 

or that certain matters shall not be inquired into, or that the 

scope of the examination shall be limited to certain matters, Qr 

that the examination shall be held with no ene present excep~ 
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the parties to the action and their officers or counsel, or that 

after being sealed the deposition shall be opened only by order 

of the court, or· that secret processes, developments, or re

search need not be disclosed, or that the parties shall simul

taneously file specified documents or information enclosed in 

se'aled envelopes to be opened as directed by the court; or the 

court may make any other order which justice requires to pro

tect the party or witness from annoyance, undue expense, em-

barrassment, or oppression. 

(c) Record of Examination - oath - Objections. The 

officer before whom the deposition is to be taken shall put the 

witness on oath and shall personally, or by some one acting 

under his direction and in his presence, record the testimony 

of the witness. The testimony shall be taken stenographically 

or by electronic recording and shall be transcribed unless the 

parties agree otherwise. All objections made at the time of 

the examination to the qualifications of the officer taking the 

deposition, or to the manner of taking it, or to the evidence 

presented, or to the conductor any party, and any other objec

tion to the proceedings, shall be noted by the officer upon the 

deposition. Evidence objected to shall be taken subject to the 

objections. In lieu of participating in the oral examination, 

parties served with notice of taking a deposition may transmit 

written interrogatories to the officer, who shall propound them 

to the witness and record the answers verbatim. 

(d} Motion to Terminate or Limit Examination. At any 

time during the taking of the deposition, on motion of any par

ty or of the deponent and upon a showing that the examination 

is being conducted in bad faith or in such manner as unreason-
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ably to annoy, embarraL>, or oppress the deponent or party, the 

court of the district in :·1hich the action is pending or the 

court of the district where the deposition is being taken may 

order the officer conducting t-he examination to cease forth·.-:i th 

from taking the deposition, or may limit the scope and manner 

of the taking of the deposition as provided in subdivision (b), 

If the order made terminates the examination, it shall be re

sumed thereafter only upon the order of the court of the dis

trict in which the action is pending. Upon demand of the ob

jecting party or deponent, the taking of the deposition sh~ll 

be suspended for the time necessary to make a motion for an or

der. In granting or refusing such order the court may impose 

upon either party or upon the witness the requirement to p~y 

such costs or expenses as the court may deem reasonable. 

( e) Submission to Witness - Changes - Signing. ;:hen 

the testimony is fully transcribed the deposition shall be sut

mitted to the witness for examination and shall be read to or 

by him, unless such examination and reading are waived by the 

witness and by the parties. .tmy changes in form or substa~cc 

Which the witness desires to make shall be entered upon the de

position by the officer with a statement of the reasons given 

by the witness for making them. The deposition shall then ·ce 

signed by the witness, unless the parties by stipulation 1·:ai ve 

the signing or the witness is ill or cannot be found or refuzes 

to sign. If the deposition- is not signed by the witness, the 

officer shall sign it and state on the record the fact of the 

waiver or of the illness or absence of the witness or the fact 

of the refusal .to sign together with the reason, if any, given 

therefor; and the deposition may then be used as fully as 

though signed, unless on a motion to suppress under Rule 32 (d) 
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the court holds that the reasons given for the refusal to sign 

require rejection of the deposition in whole or in part. 

(f) Certification and Filing by Officer - Copies -

Notice of Filing. 

(1) The officer shall certify on the deposition 

that the w1 tness was duly sworn by him and that the deposition 

is a true record of the testimony given by the witness. He 

shall then securely seal the deposition in an envelope indors

ed with the title of the action and marked "Deposition of 

(here insert name of witness)" and shall promptly file it with 

the court in which the action is pending or send it by regis

tered mail to the clerk thereof for filing. 

(2) Upon payment of reasonable charges therefor, 

the officer shall furnish a copy of the deposition to any party 

or to the deponent. 

(3) The party taking the deposition shall give 

prompt notice of its filing to all other parties. 

(4) Depositions shall not be opened upon filing, 

unless ordered by the court, or upon request of counsel for 

either party, but shall not be opened for public inspection ex

cept by order of the court. 

(5) Depositions shall not be filed by the clerk 

in the original file folder of the action, but shall be separ

ately filed and noted in the docket of.the action. 

(g) Failure to Attend or to Serve Subpoena - Expenses. 

(1) If the party giving the notice of the taking 
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of a deposition fails to attend and proceed therewith and 

another party attends in person or by attorney pursuant to the 

notice, the court may order the party giving the notice to pay 

to such other party the amount of the reasonable expenses in

curred by him and his attorney in so attending, including re-

asonable attorney's fees. 

(2) If the party giving the notice of the taking 

of a deposition of a witness fails to serve a subpoena upon 

him and the witness because of such failµre does not attend, 

and if another party attends in person or by attorney because 

he expects the deposition of that witness to be taken, the court 

may order the party giving the notice to pay to such other par

ty the amount of the reasonable expenses incurred by him and 

his attorney in so attending, including reasonable attorney's 

fees. 

Rule 31. Depositions of l~i tnesses Upon ~·lri tten In

terrogatories. 

(a) Serving Interrogatories - !fotice. A party desiring 

to take the deposition of any person upon written interroga

tories shall serve them upon every other party with a notice 

stating the name and address of the person 1·:ho is to answer 

them and the name or descriptive title and address of the offi

cer before whom the deposition is to be taken. Within 10 days 

thereafter a party so served may serve cross interrogatories 

upon the party proposing to take the deposition. Within 5 days 

thereafter the latter may serve redirect interrogatories upon 

a party who has served cross interrogatories. \'Ii thin 3 days 

after being served with redirect interrogatories, a party may 
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serve recross interrogatories upon the party proposing to take 

the deposition. 

(b) Officer to Take Responses and Prepare Record. A 

copy of the notice and copies of all interrogatories served 

shall be delivered by the party taking the deposition to the 

officer designated in the notice, who shall proceed promptly, 

in the manner provided by Rule 30 (c), (e) and (f), to take 

the testimony of the witness in response to the interrogator

ies and to prepare, certify and file or mail the deposition, 

attaching thereto the copy of the notice and the interroga

tories received by.him. 

(c) Notice of Filing. When the deposition is filed 

the party taking it shall promptly give notice thereof to all 

other parties. 

{d) Orders for the Protection of Parties and Deponents. 

After the service of interrogatories and prior to the taking of 

the testimony of the deponent, the court in which the action is 

pending, on motion promptly made by a party or a deponent, upon 

notice and good cause shown, may make any order specified in 

Rule 30 which is appropriate and Just or an order that the depo

sition shall not be taken before the officer designated in the 

notice or that it shall not be taken except upon oral examina

tion. 

Rule 32. Effect of Errors and Irregularities in Deposi-

tions. 

(a) As to Notice. All errors and irregularities in 

the notice for taking a deposition are waived unless written 
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objection is promptly served upon the party giving the notice. 

(b) As to Disqualification of Officer. Objection to 

taking a deposition because of disqualification of the officer 

before whom it is to be taken is waived unless made before the 

taking of the deposition begins or as soon thereafter as the 

disqualification becomes known or could be discovered with 

reasonable diligence. 

(c) As to Taking of Deposition. 

(1) Objections to the competency of a witness or 

to the competency, relevancy, or materiality of testimony are 

not waived by failure to make them before or during the taking 

of the deposition, unless the ground of the objection is one 

which might have been obviated or removed if presented at that 

time. 

(2) Errors and irregularities occurring at the 

oral examination in the manner or taking the deposition, in the 

form of the questions or answers, in the oath or affirmation, 

or in the conduct of parties and errors of any kind which 

'might be obviated, removed, or cured if promptly presented, 

are waived unless seasonable obJection thereto is made at the 

taking of the deposition. 

(3) Objections to the form of written interroga

tories subm1 tted under Rule 31 are waived Unless served in writ

ing upon the party propounding them within the time allowed for 

serving the succeeding cross or other interrogatories and •«1th

in 3 days after service or the last interrogatories authorized. 

{d) As to Completion and Return of Deposition. Errors 
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and irregularities in the manner in which the testimony is 

transcribed or the deposition is prepared, signed, certified, 

sealed, indorsed, transmitted, filed, or otherwise dealt with 

by the officer under Rules 30 and 31 are waived unless a motion 

to suppress the deposition or some part thereof is made with 

reasonable promptness after such defect is, or with due dili

gence might have been, ascertained. 

Rule 33. Interrogatories to Parties. 

Any party may serve upon any adverse party written in

terrogatories to be answered by the party served or, if the 

party served is a public or private corporation or a partner

ship or association, by any officer or agent, who shall furnish 

such information as is available to the party. Interrogatories 

may be served after commencement of the action and without 

leave of court, except that, if service is made by the plain

tiff within 10 days after such commencement, leave of court 

granted with or without notice must first be obtained. The in

terrogatories shall be answered separately and fully in writing 

under oath, The answers shall be signed by the person making 

them; and the party upon whom the interrogatories have been 

served shall serve a copy of the ariawers on the party submit

ting the interrogatories within 15 days after the service of 

the interrogatories, unless the court, on motion and notice and 

for good cause shown, enlarges or shortens the time. Within 

10 days after service of interrogatories a party may serve 

written objections thereto together with a notice of hearing 

the objections at the earliest practicable time. Answers to 

interrogatories to which objection is made shall be deferred un

til the objections are determined, 

-52-

Interrogatories may relate to any matters whic an be 

inquired into under Rule 26 (b), and the answers may be used 

to the same extent as provided in Rule 26 (d) for the use of 

the deposition of a party, Interrogatories may be served after 

a deposition has been taken, and a deposition may be sought 
I 

after interrogatories have been answered, but the court, on mo-

tion of the deponent or the party interrogated, may mal'e such 

protective order as justice may require. The number of inter

rogatories or of sets of interrogatories to be served is not 

limited except as Justice requires to protect the party fro:n 

annoyance, expense, embarrassment, or oppression, The provi

sions of Rule 30 (b) are applicable for the protection of the 

party from whom answers to interrogatories are sou;;ht t:ndar 

this rule. 

The originals of interrogatories and answers thereto 

shall be filed with the clerk of the court. .Ul doct:rr;ents, 

photographs, maps or diagrams attached to interrogatories or 

answers shall likewise be filed with the clerl~. 

Rule 34. Discovery and Production of Documents ~nd 

Things for Inspection, Copying, or Photographing. 

Upon motion of any party showing good cause therefor &nd 

upon notice to all other parties, and subject to the provisi~ns 

of Rule 30 (b), the court in which an action is pendinG m~y -

(1) order any party to produce ar.d per~it the 

inspection and copying or photographing, by or on behalf of the 

moving party, of any designated documents, papers, booits, ac-

counts, letters, photographs, objects, or tangible things, not 

privileged, which constitute or contain evidence relating to 
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any of the matters within the scope of the examination permit

ted by Rule 26 (b) and which are in his possession, custody or 

control; or 

(2) order any party to permit entry upon desig

nated land or other property in his possession or control for 

the purpose of inspecting, measuring, surveying, or photograph

ing the property or any designated object or operation thereon 

within the scope of the examination permitted by Rule 26 (b). 

The order shall specify the time, place, and manner of 

making the inspection and talcing the copies and photographs and 

may prescribe such terms and conditions as are just. 

Rule 35. Physical and Mental Examination of Persons. 

(a) Order for Examination. In an action in which the 

mental or physical condition of a party is in controversy, the 

court in which the action is pending may order him to submit 

to a physical or mental examination by a physician. The order 

may be made only on motion for good cause shown and upon notice 

to the party to be examined and to all other parties and shall 

specify the time, place, manner, conditions, and scope of the 

examination and the person or persons by whom it is to be made, 

(b) Report of Findings. 

(1) If requested by the person examined, the par

ty causing the examination to be made shall deliver to him a 

copy of a detailed written report of the examining physician 

setting out his findings and conclusions. A1'ter such request 

and delivery the party causing the examination· to be made shall 

be entitled upon request to receive from the party examined a 
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like report of any examination, previously or thereafter made, 

of the same mental or physical condition. If the party examin

ed refuses to deliver such report the court on motion and no

tice may make an order requiring delivery on such terms as are 

just, and if a physician fails or refuses to make such a re

port the court may exclude his testimony if offered at the 

trial. 

(2) By requesting and obtaining a report of the 

examination so ordered or by talcing the deposition of the ex-

. aminer, the party examined waives any privilege he may have in 

that action or any other involving the same controversy, re

garding the testimony of every other person who has examined or 

may thereafter examine him in respect of the same mental or 

physical condition. 

Rule 36. Admission of Facts and or Genuineness of 

Documents. 

(a) Request for Admission. A1'ter commencement of an ac

tion a party may serve upon any other party a written request 

for the admission by the latter or the genuineness of any rele

vant documents described in and exhibited with the request or 

of.the truth of any relevant matters of fact set forth in the 

request. If a plaintiff desires to serve a request within 10 

days after commencement of the action leave of court, granted 

with or without notice, must be obtained. Copies of the docu

ments shall be served with the request unless copies have al

ready been furnished. Each of the matters of which an admis

sion is requested shall be deemed admitted unless, within a 

period designated in the request, not less than 10 days after 
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service thereof or within such shorter or longer time as the 

court may allow on motion and notice, the party to whom the 

request is directed serves upon the party requesting the admis

sion either (l) a sworn statement denying specifically the mat

ters of which an admission is requested or setting forth in de

tail the reasons why he cannot truthfully admit or deny those 

matters or (2) written objections on the ground that some or 

all of the requested admissions are privileged or irrelevant 

or that the request is otherwise improper in whole or in part, 

together with a notice of hearing the objections at the earli

est practicable time. If written objections to a part of the 

request are made, the remainder of the request shall be answer

ed within the period designated in the request. A denial shall 

fairly meet the substance of the requested admission, and when 

good faith requires that a party deny only a part or a qualifi

cation of a matter of which an admission is requested, he shall 

specify so much or it as -is true and deny only the remainder. 

If a request is refused because of lack of information or 

knowledge upon the part of the party to whom the request is di- . 

rected, he shall also show in his sworn statement that the 

means of securing the information or knowledge are not reason

ably within his power. 

(b) Effect of Admission. Any admission made by a party 

pursuant to such request is for the purpose of the pending ac

tion only and neither constitutes an admission by him for any 

other purpose nor may be used against him in any other proceed

ing. 
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Rule 37. Refusal to Make Discovery - Consequences. 

(a) Refusal to Answer. If a party or other deponent 

refuses to answer any questions propounded upon oral examina

tion, the examination shall be completed on other matters or ad

journed, as the proponent of the question may prefer. There

after, on reasonable notice to all persons affected thereby, he 

. may apply to the court in the judicial district where the depo

sition is taken for an order compelling an answer. Upon the re

fusal of a deponent to answer any interrogatory submitted under 

Rule 31 or upon the refusal of a party to answer any interro~a

tory submitted under Rule 33, the proponent of the question r.iay 

on like notice make like application for such an order. If the 

motion is granted and if the court finds that the refusal waz 

without substantial justification the court shall require the 

refusing party or deponent and the party or attorney advising 

the refusal or either of them to pay to the examining party ti-1e 

amount of the reasonable expenses incurred in obtaining the o~

der, including reasonable attorney•s fees. If the motion is de

n1ed and if the court finds that the motion was made without 

1ubstantial justification, the court shall require the exa~in

ing party or the attorney advising the motion or both of th.::1: 

~o pay to the refusing party or witness the amount of the reason

able expenses incurred in opposing the motion, including reason

able attorney 1 s fees. 

(b) Failure to Comply With Order. 

(1) Contempt. If a party or other witness re

fuses to be sworn or refuses to answer any question after being 

directed to do so by the court in the Judicial district in which 

the deposition is being taken, the refusal may be consid-
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ered a contempt of that court. 

(2) Other Consequences. If any party or an of

ficer or managing agent of a party refuses to obey an order 

made under subdivision (a) of this rule requiring h1m to 

answer designated questions, or an order made under Rule 34 to 

produce any document or other thing for inspection, copying or 

photographing or to perm.it it to be done, or to perm.it entry 

upon land Or other property, or an order made under Rule 35 re

quiring him to submit to a physical or mental examination, the 

court may make such orders in regard to the refusal as are just, 

and among others the following: 

(i) An order that the matters regarding 

which the questions were asked, or the character or description 

of the thing or land, or the contents of the paper, or the 

physical or mental condition of the party, or any other desig

nated facts shall be taken to be established for the purposes 

of the action in accordance with the claim of the party obtain

ing the order; 

(ii) An order refusing to allow the dis

obedient party to support or oppose designated claims or defens

es, or prohibiting him from introducing in evidence designated 

documents or things or items of testimony, or from introducing 

eVidence of physical or mental condition; 

(iii) An order striking out pleadings or 

parts thereof, or staying further proceedings until the order 

is obeyed, or dismissing the action or· proceeding or any part 

thereof, or rendering a judgment by default against the dis

obedient party; 
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(iv) In lieu of any of the foregoing orders 

or in addition thereto, an order directing the arrest of any 

party or agent of a party for disobeying any of such orders ex

cept an order to submit to a physical or mental examination. 

(c) Expenses on Refusal to Admit. If a party, after 

being served with a request under Rule 36 to admit the genuine

ness of any documents. or the truth of any matters of fact, 

serves a sworn denial thereof and if the party requesting the 

admissions thereafter proves the genuineness of any such docu

ment or the truth of any such matter of fact, he may apply to 

the court for an order requiring the other party to pay him the 

reasonable expenses incurred in making such proof, including 

reasonable attorney's fees. Unless the court finds that there 

were good reasons for the denial or that the admissions sought 

were of no substantial importance, the order shall be made. 

(d} Failure of Party to Attend or Serve Answers. If 

a party or an officer or managing agent of a party wilfully 

fails to appear before the officer who is to take his deposi

tion, after being served with a proper notice, or falls to 

serve answers to interrogatories submitted under Rule 33, after 

proper service of such interrogatories, the court on motion and 

notice may strike out all or any part of any pleading of that 

party, or dismiss the action or proceeding or any part thereof, 

or enter a judgment by default against that party. 

Rule 38. Jury Trial of Right, 

(a) Right Preserved. The right of trial by jury as de

clared by section 16 of article I of the constitution, or as 

given by a statute of the state, shall be preserved to the par-
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ties inviolate. 

{b) Demand. Any party may demand a trial by Jury of any 

issue triable of right by a jury by serving upon the other par

ties a demand therefor in writing at any time after the com

mencement of the action and not later than 10 days after the 

service of the last pleading directed to such issue. Such de

mand shall be made in a separate written document signed by the 

party making the demand or by his attorney. 

(c} Demand - Specification of Issues. In his demand a 

party may specify the issues which he wishes so tried; otherwise 

he shall be deemed to have demanded trial by Jury for all the 

issues so triable. If he has demanded trial by Jury for only 
' 

some of the issues, any other party within 10 days after ser

vice or the demand or such lesser time as the court may order, 

may serv~ a demand for trial by Jury of any other or all of the 

issues of fact in the action. 

(d) Waiver. The failure of a party to serve a demand 

as required by this rule and to file it as required by Rule 5 

(d) constitutes a waiver by him of trial by Jury. A demand for 

trial by Jury made as herein provided may not be withdrawn with

out the consent of the parties. 

Rule 39. Trial by Jury or by the Court. 

(a) By Jury. When trial by Jury has been demanded as 

provided in Rule 38, the action shall be designated upon the 

docket as a jury action. The trial of all issues so demanded 

shall be by jury, unless (1) the parties or their attorneys of 

record, by written stipulation filed with the court or by an 
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oral stipulation made in open court and entered in the record, 

consent to trial by the court sitting without a jury or (2) the 

court upon motion or of its own initiative finds that a right 

of trial by Jury of some or all of those issues does not exist 

under the state constitution or statutes of the state. 

(b) By the Court. Issues not demanded for trial by 

jury as provided in Rule 38 shall be tried by the court; but, 

notwithstanding the failure of a party to demand a jury in an 

action in which such a demand might have been made or right, 

the court in its discretion upon motion may order a trial by a 

Jury of any or all issues. 

(c) Advisory Jury and Trial By Consent. In all actions 

not triable of right by a jury the court upon motion or of its 

own initiative may try an issue with an advisory Jury or, with 

the consent of both parties, may order a trial with a jury 

whose verdict has the same effect as if trial by jury had been 

a matter of right. 

Rule 40. Assignment and Hearing of Cases - Calendars -

Continuances. 

(a) Master Calendar. At the commencement of each regular 

or special term of the court, or at such other time as the pre

siding judge shall direct, the clerk shall prepare a calendar of 

all cases on the docket which are not on the trial calendar or 

motion calendar or in which neither party has requested setting 

for trial. He shall list the cases in numerical order and 

show the number, title and names of counsel of record in each 

case, together with such infonnation as will enable the court 

to readily determine the type and status of.the case. At such 

-61-



times as the court shall direct, the calendar shall be called, 

at wtdch time the court (1) may order cases placed on the trial 

calendar if desired, or (2) may order that cases be dismissed 

for want of prosecution under the provisions of Rule 41, or 

(3) may make such other disposition of cases as the court may 

consider appropriate. 

(b) Trial Calendar - Setting Cases for Trial - Certifi

cate. Cases shall be set for trial upon written motion by any 

party. The attorney for the moVing party shall endorse upon 

the motion a notice of hearing thereon and tds certificate 

that -

(1) The case is at issue for trial. 

(2) All depositions needed to prepare for trial 

have been ta.ken, and all other discovery procedure deemed 

necessary has been completed. 

(3) All pre-trial conferences desired have been 

held. 

The clerk shall place upon a trial calendar all cases 

ready for trial on wtdch a party has moved for setting for 

trial. They shall be listed in the order requested. At the 

commencement of each motion day, the court shall set for trial 

such ·number of cases from the calendar as it deems advisable. 

(c) Visiting Judges. Whenever a visiting judge may be 

present, assisting the judge of any judicial district~ the pre

siding judge of that district shall be solely responsible tor 

the assignment of cases and proceedings to the visiting judge. 

The judge to whom any particular action or proceeding is assign-
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ed will thereupon have charge of such action or proceeding 

so long as such assig;unent continues. 

(d) Applications for Orders. Except as otherwise 

provided in Rule 63, application for any order in an action 

or proceeding, including any order in regard to appellate 

proceedings, shall be made to the judge to whom such action 

or prcceeding is assigned. However, if the judge to whom 

such cause is assigned is not accessible, application for 

an order may be presented to the presiding judge, or in his 

absence, to any other available judge within the state, upon 

good cause shown; and orders may then be signed by the judge 

to whom such application and showing has been made. This 

section shall not apply to findings, judgments and orders 

based upon decisions theretofore announced by a judge, ex

cept in the event of the disability of such judge as provided 

in Rule 63. 

(e) Divorce Cases. Unless otherwise ordered upon 

good cause shown, no divorce action shall be tried or heard 

on the merits within thirty days of the filing of the com

plaint. 

(f) Continuances. 

(1) All cases set for trial shall be heard on 

the date set unless the same are continued by order of the 

court for cause shown. 

(2) Unless otherwise permitted by the court, ap· 



olication for the continuance of the trial of the case shall be 

r.ade to the court at least 5 days before the day set for trial. 

~he application must be supported by the affidavit of the ap

plicant setting forth all reasons for the continuance. If such 

~ase is not tried upon the day set, the court in its discretion 

may impose such terms as it sees fit, and in addition may re

quire the payment of jury fees and other costs by the party at 

•«hose request the continuance has been made. 

(3) When parties are present in court and ready 

for trial on the day set for trial, but their case is not reach

ed on that day. they will retain their re1ative position on the 

~alendar and on the next open trial day they will be entitled 
E 

~o ~recedence over cases set for trial on the last-mentioned 

'Rule 4. Dismissal of Actions. 

(a) Voluntary Dismissal - Effect Thereof. 

(1) By Plaintiff By Stipulation. Subject to 

:he previsions of Rule 23 {c), of Rule 66 and of any statute of 

the state, an action may be dismissed by the plaintiff without 

crcer of court {i) by filing a notice of dismissal at any time 

be!'ore service by the adverse party of an answer or of a motion 

for summary judgment, whichever first occurs, or {ii) by filing 

a stipulation of dismissal signed by a~l parties who have ap

peared in the action. Unless otherwise stated in the notice of 

dismissal or stipulation, the dismissal is without prejudice, 

except that a notice of dismissal operates as an adjudication 

upon the merits when filed by a plaintiff who has once dismiss

ed in any court of this state, or of any other state, or in any 

,. 
• 
~. ..,... 

court of the United States, based en or including the same 

claim. 

(2) By Order of court. Except as provided in 

paragraph (1) of this subdivision of this rule, an actlon shc.11 

not be dismissed at the plaintiff's instance save upon order of 

the court and upon such terms and conditions as the court deems 

proper, If a counterclaim has been pleaded by a defendant 

prior to the service upon him of the plaintiff's motion to dis

miss, the action shall not be dismissed against the defendant's 

objection unless the counterclaim can remain pending for inde

pendent adjudication by the court. Unless otherwise specifie·:i 

in the order, a dismissal under this paragraph is 11i th out pre

judice. 

(b) Involuntary Dismissal - Effect Thereof. ~or fail

ure of the plaintiff to prosecute or to comply 1·:i th these rules 

or any order of court, a defendant may move for dismissal of an 

action or of any claim against him. After the plaintiff has 

completed the presentation of his evidence, the defendant, '.'ii th

out waiving his right to offer evidence in the event the mo'.::ion 

is not granted, may move for a dismissal on the ground that up

on the facts and the law the plaintiff has shmm no right to re

lief. In an action tried by the court without a juI"'J the court; 

as trier of the facts may then determine them and render juds

ment against the plaintiff or may decline to render any judG

ment until the close of all the evidence. If the court renders 

Judgment on the merits against the plaintiff, the court shall 

make findings as provided in Rule 52 (a). A disr:U.ssal for 

lack of Jurisdiction or for improper venue or for lack of an 

indispensable party does not operate as an adjudication upon 
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'Che Gerits. .!:,...."1;./ other• di~rri..i::sc..:.l not pro\tided fer in this rule 

and a dismissal u;,der this ;;uhdivision operate::: '"s an adjcldica·· 

tion upon the merits, unless the court in its o·~·der for di:sniS·· 

sal otheI'\iise specifies. 

(c) Dismissal of Counterclaim, Gross-Claim, or Third-

Party Claim. The provisions of this rule apply to the dismis-

sal of any counterclaim, cross-claim, or third-party claim. A 

voluntary dismissal by the claimant alone pursuant to para

graph (1) of subdivision (a) of this rule shall be made before 

a responsive pleading is served or, if there is none, before the 

introduction of evidence at the trial or hearing. 

(d) Costs of Previously-Dismissed Action. If a plain

tiff who has once dismissed an action in any court commences 

an action based upon or including the same claim against the 

same defendant, the court may make such order for the payment 

of costs of the action previously dismissed as it may deem pro

per and may stay the proceedings in the action until the plain

tiff has complied with the order. 

(e) Dismissal for Want of Prosecution. Actions which 

have been pending in a court for more than one year without any 

proceedings having been taken therein may be dismissed as of 

course, for want of prosecution, by the court or on motion at a 

call of the calendar. Such cases may also be dismissed for 

want of prosecution at any time on motion of any party upon no

tice to other parties. 

Rule 42. Consolidation - Separate Trials. 

(a) Consolidation. When actions involving a common 
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question of law or fact are pending before the court, it may 

order a joint hearing or trial of any or all the matters in 

issue in the actions; it may order all the actions consolid~t

ed; and it may make such orders concerning proceedings therein 

as may tend to avoid unneceesary costs or delay. 

(b) Separate Trials. The court in furtherance of con

venience or to avoid prejudice may order a separate trial of 

any claim, cross-claim, counterclaim, or third-party claim, or 

of any separate issue or of any number of claims, cross-claims, 

counterclaims, third-party claims or issues. 

Rule 43. Evidence. 

(a) Form and Admissibility. In all trials the testimony 

of witnesses shall be taken orally in open court, unless other

wise provided by these rules. The admissibility of evidence 

shall be governed, except when these rules otherwise provide, by 

statute and by the principles of the common law as they may be 

interpreted. by the courts of the state in the light of reason and 

experience. In any case, the statute or common law principle 

which favors the reception of the evidence governs, and the evi

dence shall be presented according to the most convenient 

method prescribed by any of the statutes or common law princi

ples. The competency and privileges of witnesses shall be gov

erned by statute, or in the absence of statute, by such common 

law principles. 

(b) Scope of Examination and Cross-Examination. A par

ty may interrogate any unwilling or hostile witness by leading 

questions. A party may call an adverse party or an officer, di

rector or managing agent of a public or private corporation or 

of a par·tnership or association which is an.adverse party, and 
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interrogate him by leading questions and contradict and impeach 

him in all respects as if he had been called by the adverse 

party, and the witness thus called may be contradicted and im

peached by or on behalf of the adverse party also, and may be 

cross-examined by the adverse party only upon the subject mat

ter of his examination in chief. 

(c) Record of Excluded Evidence. In an action tried by 

a jury, if an objection to a question propounded to a witness 

is sustained by the court, the examining attorney may make a 

specific offer of what he expects to prove by the answer of the 

witness. The court may require the offer to be made out of the 

hearing of the jury. The court may add such other or further 

statement as clearly shows the character of the evidence, the 

form in which it was offered, the objection made and the ruling 

thereon. In actions tried without a jury the same procedure 

may be followed, except that the court upon request shall take 

and report the evidence in full, unless it clearly appears that 

the evidence is not admissible on any ground or that the witness 

is privileged. 

(d) Affirmation in Lieu of Oath. Whenever under these 

rules an oath is required to be taken, a solemn affirmation may 

be accepted in lieu thereof, 

(e) Evidence on Motions. When a motion is based on 

facts not appearing of record, the court may hear the matter 

on affidavits or other documentary evidence presented by the re

spective parties, but the court may direct that the matter be 

heard wholly or partly on oral testimony or depositions. Affi

davits need not.be·authenticated as heretofore reqnired by 
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section Sb-4-1 ACLA 1949. 

(f) Divorce Actions - Corrobor'ating Witnesses Not R8-

auired, No corroborating witness as to legal residence shall 

be required in any divorce action unless ordered by the r.ourt; 

provided, however, that the evidence! of such residence shall be 

specific as to time, place and manner of residence, and to any 

pertinent facts in the knowledge of the party tending to corro

borate such residence. 

Rule 44. Proof of Official Record. 

(a) Authentication of Copy. An official record or an 

entry therein, when admissible for any purpose, may be evi

denced by an official publication thereof or by a copy attest

ed by the officer having the legal custody of the record, or 

by his deputy, and accompanied with a certificate that such 

officer has the custody. If the office in which the record is 

kept is within the United States or within a territory or insu

lar possession subject to the dominion of the United· States, 

the certificate may be made by a judge of a court of record of 

the district or political subdivision in which the record is 

kept, authenticated by the seal of the court, or may be made 

by any public officer having a seal of office and having offi

cial duties in the district or political subdivision in which 

the record is kept, authenticated by the seal of his office. 

If the office in which the record is kept is in a foreign 

state or country, the certificate may be made by a secretary 

of embassy or legation, consul general, consul, vice consul, 

or consular agent or by any officer in the foreign service 

of the United States stationed in the foreign state or country 
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in which the record is kept, and authenticated by the seal of 

his office. 

(b) Proof of Lack of Record. A written statement sign

ed by an officer having the custody of an official record or by 

his deputy that after diligent search no record or entry of a 

specified tenor is found to exist in the records of his office, 

accompanied by a certificate as above provided, is admissible 

as evidence that the records of his office contain no such re-

cord or entry. 

(c) Other Proof. This rule does not prevent the proof 

of official records or of entry or lack of entry therein by 

any method authorized by any applicable statute or by the rules 

of evidence at common law. 

(d) When Copies to Be Used. Unless otherwise ordered 

upon good cause shown, the parties will be limited to certified 

copies of originals in making proof of instruments recorded in 

the office of the recorder of any recording district in the 

state, and of instruments forming part of the official files 

or records of a public office or court in the state other than 

the court in which the action is pending; provided, that if an 

original instrument is no longer a part of the records and 

files of such recorder, public office or court, such original 

instrument may be used in evidence. 

Rule 45. Subpoena. 

(a) For Attendance of Witnesses - Form - Issuance. 

Every subpoena shall be issued by the clerk under the seal of 

the court, shall state the name of the court and the title of 
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the action, and shall command each person to whom it is direct

ed to attend and give testimony at a time and place therein 

specified, The clerk shall issue a subpoena, or a subpoena 

for the production of documentary evidence, signed and sealed 

but otherwise in blank, to a party requesting it, who shall 

fill it in before service. 

(b) For Production of Documentary Evidence. A subpoena 

may also command the person to whom it is directed to produce 

the books, papers, documents, or tangible things designated 

therein; but the court, upon motion made promptly and in any 

event at or before the time specified in the subpoena for com

pliance therewith, may (1) void or modify the subpoena if it 

is unreasonable and oppressive or (2) condition denial of the 

motion upon the advancement by the person in whose behalf the 

subpoena is issued of the reasonable cost of producing the 

books, papers, documents or tangible things. 

(c) Service. A subpoena may be served by a peace offi

cer, or by any other person who is not a party and is not less 

than 18 years of age. Service of a subpoena upon a person 

named therein shall be made by delivering a copy thereof to 

such person and by tendering to him the fees for one day's 

attendance and the mileage prescribed by rule. When the sub

poena is issued on behalf of the state or an officer or agency 

thereof, fees and mileage need not be tendered • 

(d) Subpoena for Taking Depositions - Place of Exami-

nation. 

(1) 'Proof of service of a notice to take a depo

sition as provided in Rules 30 (a) and 31 (a) constitutes a 

sufficient authorization for the issuance by the clerk of the 
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court for any judicial district of subpoenas for the persons 

named or descr1bed there1n. The subpoena may command the per

son to whom 1t 1s d1rected to produce des1gnated books, papers, 

documents, or tangible th1ngs which const1tute or conta1n evi

dence relat1ng to any of the matters w1thin the scope of the ex

am1nat1on permitted by RUle 26 (b), but 1n that event the sub

poena will be subject to the provisions of subdivis1on (b) of 

Rule 30 and subd1v1s1on (b) of th1s Rule 45. 

(2) A res1dent of the Judic1al d1str1ct 1n which 

the deposit1on 1s to be taken may be requ1red to attend an ex

amination at any place with1n the d1str1ct, unless otherw1ae 

ordered by the court. A nonres1dent of the jud1cial d1str1ct 

1n which the depoa1tion 1s to be taken, and a nonres1dent of 

the state subpoenaed with1n the state, may be required to attend 

at any place with1n the distr1ct wherein he is served with a 

subpoena, unless otherwise ordered by the court. 

(e) Subpoena for a Hear1ng or Trial. At the request 

of any party subpoenas for attendance at a hearing or trial 

shall be issued by the clerk of the court for the Judicial dis

trict in which the hearing or trial is held, A subpoena re

quiring the attendance of a witness at a hearing or tr1al may 

be served at any place within the state. 

(f) Contempt. Failure by any person without adequate 

excuse to obey a subpoena served upon him may be deemed a con-

tempt of the court from which the subpoena issued. 

(g) Enforcement of Administrative Subpoenas. When any 

officer or agency of the state has the authority to issue sub

poenas, enforcement of .such subpoenas to compel the giving of 
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test1mony or the product1on of documents may be secured by pro

ceedings brought in the court in the manner provided by the 

Administrative Procedures Act of the state. 

Rule 46. Exceptions Unnecessary. 

Formal exceptions to rulings or orders of the court are 

unnecessary; but for all purposes for which an exception has 

heretofore been necessary it is sufficient that a party, at the 

time the ruling or order of the court is made or sought, makes 

known to the court the action which he desires the cou1•t to 

take or his objection to the action of the court and his 

grounds therefor; and, if a party has no opportunity to object 

to a ruling or order at the time it is made, the absence of an 

objection does not thereafter prejudice him. 

Rule 47. Jurors. 

(a) Examination of Jurors. The court may permit the 

parties or their attorneys to conduct the examination of pros

pective Jurors or may itself conduct the examination. In the 

latter event, the court shall permit the parties or their at

torneys to supplement the examination by such further inquiry 

as it deems proper or shall itself submit to the prospective . 

Jurors such additional questions of the parties or their attor-

neys as it deems proper. 

(b) Alternate Jurors. The court may direct that one or 

two Jurors in addition to the regular panel be called and im

panelled to sit as alternate Jurors. Alternate Jurors in the 

order in which they are called shall replace Jurors who, prior 

to the time the jury retires to consider its verdict, become 
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unable or disqualified to perform their duties. Alternate 

jurors shall be drawn in the same manner, shall have the same 

qualifications, shall be subject to the same examination c.nd 

challenges, shall take the same oath, and shall have the s2cme 

functions, powers, facilities, and privileges as the principal 

jurors. An alternate juror who does not replace a principal 

juror shall be discharged after the jury retires to consider 

its verdict. If one or two alternate jurors are called each 

party is entitled to one peremptory challenge in addition to 

those otherwise allowed by law. The additional peremptory 

challenge may be used only against an alternate juror, and the 

other peremptory challenges allowed by law shall not be used 

against the alternates. 

Rule 48. Juries of Less Than Twelve - Majority verdict. 

The parties may stipulate that the jury shall consist of 

any number less than twelve or that a verdict or a finding of 

a stated majority of the jurors shall be taken as the verdict 

or finding of the jury. 

Rule 49. Special Verdicts and Interrogatories. 

(a) Special Verdicts. The court may require a jury to 

return only a special verdict in the form of a special written 

finding upon each issue of fact. In that event the court may 

submit to the jury written questions susceptible of categorical 

or other brief answer or may submit written forms of the sever

al special findings which might properly be made under the 

pleadings and evidence; or it may use such other method of sub

mitting the issues and requiring the written findings thereon 
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- as it deems most appropriatt, The court shall giv~ ,o the Jury 

such explanation and instructi .... 1 concerning the matter thus 

submitted as may be necessary to enable the jury to make its 

findings upon each issue. If in so doing the court omits any 

issue of fact raised by the pleadings or by the evidence, each 

party waives his right to a trial by jury of the issue so 

omitted unless before the jury retires he demands its submis

sion to the jury. As to an issue omitted without such demand 

the court may make a finding; or, if it fails to do so, it 

shall be deemed to have made a finding in accord with the judg

ment on the special verdict. 

(b) General Verdict Accompanied by Answer to Interroga

tories. The court may submit to the jury, together with appro

priate forms for a general verdict, wr1 tten interrogatories up

on one or more issues of fact the decision of which is neces

sari to a verdict. The court shall g1ve such explanation or 

instruction as may be necessary to enable the jury both to make 

answers to the interrogatories and to render a general verdict, 

and the court shall direct the jury both to make written answers 

and to render a general verdict. When the general verdict and 

the answers are harmonious, the court shall direct the entry of 

the appropriate judgment upon the verdict and answers. When 

the answers are consistent with each other but one or more is 

inconsistent with the general verdict, the court may direct 

the entry of judgment in accordance with the answers, notwith

standing the general verdict or may return the jury for fur

ther consideration of its answers and verdict or may order a 

new trial. When the answers are inconsistent with each other 

and 9ne or more is likewise inconsistent with the general ver

dict, the court shall not direct. the entry of judgment but may 
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return the jury for further consideration of its answers and 

verdict or may order a new trial, 

Rule 50, Motion for A Directed Verdict.and for JUdgment. 

(a) When Made - Effect. A party who moves for a direct

ed verdict at the close of the evidence offered by an opponent 

may offer evidence in the event that the motion is not granted, 

w1 thout having reserved the right so to do and to the same ex

tent as if the motion had not been made. A motion for a direct

ed verdict which is not granted is not a waiver of trial by 

jury even though all parties to the action have moved for di

rected verdicts. A motion for a directed verdict shall state 

the specific grounds therefor. 

(b) Motion for Judgment NotW1thstanding the Verdict. 

Whenever a motion for a directed verdict made at the close of 

all the evidence is denied or for any reason is not granted, 

the moving party may move not later than 10 days after the entry 

of judgment to have the verdict and any judgment entered thereon 

set aside and to have judgment entered in accordance with his 

motion for a directed verdict; or if a verdict was not returned 

such party, within 10 days after the jury has been discharged, 

may move for judgment in accordance with his motion for a di

rected verdict. A motion for a new trial may be joined with 

this motion, or a new trial may be prayed for in the alterna

tive. If a verdict was returned the court may allow the judg

ment to stand or may reopen the judgment and either order a new 

trial or direct the entry of judgment as if the requested ver

dict had been directed. If no verdict was returned the court 

may direct the entry Of judgment as if the requested verdict had 
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been directed or may order a new trial. 

Rule 51, Instructions to Jury - Objection. 

At the close of the evidence or at such earlier time 
I 

during the trial as the court reasonably dire~ta, any party may 

file written requests that the court instruct the jury on the 

law as set forth in the requests. The court shall inform coun

sel of its proposed action upon the requests prior to their 

arguments to the jury, but the court shall instruct the jury 

after the arguments are completed.' No party may assign as 

error the giving or the failure to give an instruction unless 

he objects thereto before the Jury retires to consider its ver

dict, stating distinctly the matter to which he objects and the 

grounds of his objection, Opportunity shall be given to make 

the objection out of the hearing of the jury, by excusing the 

jury or hearing objections in chambers. 

Rule 52. Findings by the Court. 

(a) Effect, In all actions tried upon the facts with

out a jury or with an advisory jury, the court shall find the 

facts specially and state separately its conclusions of law 

thereon and direct the entry of the appropriate judgment; and 

in granting or refusing interlocutory injunctions -the court shall 

similarly set forth the findings of fact and conclusions of law 

whic.h constitute the grounds of its action. Requests for find

ings are not necessary for purposes of review. Findings of 

tact shall not be set aside unless clearly erroneous, and due 

regard shall be given to the opportunity of the trial court to 

judge of the credibility of the witnesses. The findings of a 
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master, to the extent that the court adopts them, shall be con

sidered as the findings of the court. If an opinion or memoran

dum of decision is filed, it will be sufficient if the findings 

of fact and conclusions of law appear therein. Findings of 

fact and conclusions of law are unnecessary on decisions of mo

tions under Rules 12 or 56 or any other motion except as pro

vided in Rule 41 (b). 

(b) Amendment. Upon motion of a party made not later 

than 10 days after entry of Judgment the court may amend its 

findings or make additional findings and may amend the Judgment 

accordingly. The motion may be made with a motion for a new 

trial pursuant to Rule 59. When findings of fact are made in 

actions tried by the court without a Jury, the question of the 

sufficiency of the evidence to support the findings may thereaf

ter be raised whether or not the party raising the question has 

made in the court an objection to such findings or has made a 

motion to amend them or a motion for judgment. 

(c) Preparation and Submission. The preparation and 

submission of findings of fact and conclusions of law shall be 

governed by Rule 78. 

Rule 53. Masters. 

(a) Appointment and Compensation. The presiding judge 

of the superior court for each judicial district with the ap

proval of the chief justice of the supreme court may appoint 

one or more standing masters for such district, and the court 

in which any action is pending may appoint a special master 

therein. AB used in these rules the word "master" includes a 

referee, an auditor and an examiner, and a magistrate or a depu-

-76-

ty magistrate. The compensation, if any, to be allvwed to a 

master shall be fixed by the court, and shall be charged upon 

such of the parties or paid out of any fUnd or subject matter 

of the action which is in the custody and control of the court, 

as the court may direct. The master shall not retain his re

port as security for his compensation; but when the party or

dered to pay the compensation allowed by the court does not pay 

it after notice and within the time prescribed by the court, 

the master is entitled to a writ of execution against the de-

linquent party. 

(b) Powers. The order of reference to the master may 

specify or limit his powers and may direct him to report only 

upon particular issues or to do or perform particular acts or 

to receive and report evidence only and may fix the time and 

place for beginning and closing the hearings and for the filing 

of the master's report. Subject to the specifications and 

limitations stated in the .order, the master has and shall ex

ercise the power to regulate all proceedings in every hearing 

before him and to do all acts and take all measures necessary 

or proper for the efficient performance of his duties under 

the order. He may require the production before him of evi

dence upon all matters embraced in the reference, including the 

production of all books, papers, vouchers, documents, and writ-

ings applicable thereto. He may rule upon the admissibility of 

evidence unless otherwise directed by the order of reference 

and has the authority to put witnesses on oath and may himself 

examine them and may call the parties to the action and exemine 

them upon oath. When a party so requests, the master shall 

make a record of the evidence offered and excluded in the same 

manner and subject to the same limitations as provided in 
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Rule 43 (c) for a court sitting without a Jury, 

(c) Proceedings. 

(1) Meetings. When a reference is made, the 

clerk shall forthwith furnish the master with a copy of the 

order of reference. Upon receipt thereof unless the order of 

reference otherwise provides, the master shall forthwith set a 

time and place for the first meeting of the parties or their 

attorneys to be held within 20 days after the date of the or

der of reference and shall notify the parties or their attor

neys. It is the duty of the master to proceed with all reason

able diligence, Either party, on notice to the parties and 

master, may apply to the court for an order requiring the mas

ter to speed the proceedings and to make his report. If a 

party fails to appear at the time and place appointed, the mas

ter may proceed ex parte or, in his discretion, adjourn the 

proceedings to a future day, giving notice to the absent party 

of the adjournment. 

(2) Wit~esses. The parties may procure the at

tendance or witnesses before the master by the issuance and 

service of subpoenas as provided in Rule 45. If without ade

quate excuse a witness fails to appear or give evidence, he may 

be punished as for a contempt and be subjected to the conse

quences, penalties and remedies provided in Rules 37 and 45. 

(3) Statement of Accounts. When matters of ac

counting are in issue before the master, he may prescribe the 

form in which the accounts shall be submitted and in any proper 

case may require or receive in evidence a statement by a certi

fied public accountant who is called aa a witness. Upon objec-
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tion of a party to any of the items thus submitted or upon a 

showing that the rorrn of statement is insufficient, the master 

may require a different form of statement to be furnished, or 

the accounts or specific items thereof to be proved by oral ex

amination or the accounting parties or upon written interroga

tories or in such other manner as he directs. 

(d) Report. 

(1) Contents and Filing. The master shall pre

pare a report upon the matters submitted to him by the order of 

reference and, if required to make findings of fact and conclu

sions of law, he shall set them forth in the report. He shall 

file the report with the clerk of the court and in an action to 

be tried without a Jury, unless otherwise directed by the order 

of reference, shall file with it a transcript of the proceed

ings and of the evidence and the original exhibits. The clerk 

shall forthwith mail to all parties notice of the filing. 

(2) In Non-Jury Actions. In an action to be 

tried without a Jury the court shall accept the master's find

ings of fact unless clearly erroneous. Within 10 days after 

being served with notice of the filing of the report any party 

may serve written objections thereto upon the other parties, 

Application to the court for action upon the report and upon 

objections thereto shall be by motion and upon notice as pre

scribed in Rule 6 (d). The court after hearing may adopt the 

report or may modify it or may reject it in whole or in part or 

may receive further evidence or may recommit it with instruc

tions. 

(3) In Jury Actions. In an action to be tried 
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by a jury the master shall not be directed to report the evi

dence. His findings upon the issues submitted to him are ad

missible as evidence of the matters found and may be read to 

the jury, subject to the ruling of the court upon any objec

tions in point of law which may be made to the report. 

(4) Stipulation as to Findings. The effect of 

a master's report is the same whether or not the parties have 

consented to the reference; but, when the parties stipulate 

that a master's findings of fact shall be final, only questions 

of law arising upon the report shall thereafter be considered. 

(5) Draft Report. Before filing his report a 

master may submit a draft thereof to counsel for all parties 

for the purpose of receiving their suggestions, 

(6) Report of Magistrate or Deputy Magistrate. 

Where a magistrate or deputy magistrate has been appointed a 

standing or special master for any purpose, his report shall 

elude such findings of fact, transcript of evidence or proceed

ings and recommendations as may h~ve been requested by the su

perior court in its order of reference. 

PART VII. JUDGMENT 

Rule 54. Judgments - Costs. 

(a) Definition - Form - Preparation and Submission. 

"Judgment" as used in these rules includes a decree and any or-

der from which an appeal lies. A judgment shall not contain a 

recital of pleadings, the report of a master or the record of 
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pri.or proceedings. The procedure for the preparat and sub-

mission of forms of Judgments and orders shall be governed by 

Rule 78. 

(b) Judgment Upon Multiple Claims or Involving Multiple 

Parties. When multiple claims rot relief or multiple parties 

are involved in an action, the court may direct the entry of a 

final judgment as to one or more but fewer than all of the claims 

or parties only upon an express determination that there is no 

just reason for delay and upon an express direction for the en

try of judgment. In the absence of such determination and di

rection, any order or other form of decision, however designat

ed, which adjudicates less than all of the claims or the rights 

and liabilities of less than all the parties shall not termi

nate the action as to any of the claims or parties, and the 

order or other form of decision is subject to revision at any 

time before the entry of judgment adjudicating all the claims 

and the rights and liabilities of all the parties. 

(c) Demand for Judgment. A judgment by default shall 

not be different in kind from or exceed in amount that prayed 

for in the demand for judgment. Except as to a party against 

whom a judgment is entered by default, every final judgment shall 

grant the relief to which the party in whose favor it is render

ed is entitled, even if the party has not demanded such relief 

in his pleadings. 

(d) costs. Except when express provision therefor is 

made either in a statute of the state or in these rules, costs 

shall be allowed as of course to the prevailing party unless the 

court otherwise directs. The procedure for the taxing of costs 

by the clerk and review of his action by the· court shall be 
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governed by Rule 79, 

Rule 55. Default. 

(a) Entry. When a party ag~inst whom a judgment for 

affirmative relief is sought has failed to plead or otherwise 

defend as provided by these rules and that fact is made to ap

pear by affidavit or otherwise, the clerk shall enter his de

fault. 

(b) Judgment by the Clerk. When the plaintiff's claim 

against a defendant is for a sum certain or for a sum which can 

by computation be made certain, the clerk upon the request of 

the plaintiff and upon affidavit of the amount due shall enter 

judgment by default for that amount and costs against-the de

fendant, if he has been defaulted for failure to appear and if 

he is not an infant or incompetent person, and upon the proof 

required by Rule 73 (c) (2). 

(c) Judgment By the Court. 

(1) In all other cases the party entitled to a 

judgment by default shall apply to the court therefor; but no 

judgment by default shall be entered against an infant or incom

petent person unless represented in the action by a general 

guardian, committee, conservator, or other such representative 

who has appeared therein. If the party against whom judgment 

by default is sought has appeared in the action, he (or, if ap

pearing by representative, his representative} shall be served 

with written notice of the application tor judgment at least 3 

days prior to the hearing on such application. If, in order to 

enable the court to enter judgment or to carry it into effect, 

it is necessary to take an acc9unt or to determine the amount 
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of damages or to establ-~h the truth of any averment by ev1-

dence or to make an invest:.gation of any other matter, the 

court may conduct such heari11..;s or order such references as it 

deems necessary and proper. 

(2) When application is made to the court for a 

default judgment, the clerk shall (urnish the judge with a 

memorandum of the default, showing when and against what par

ties it was entered and the pleadings to which no defense has 

been made. If any party against whom judgment by default is 

sought is shown by the record to .be an infant or incompetent 

person, or in the military service of the United States, the 

clerk shall also furnish the court with a memorandum atatin~ 

whether or not that person is represented in the action by a 

general guardian, committee, conservator, attorney or such 

other representative who has appeared therein. If the party 

against whom judgment by default is sought has appeared in the 

action or proceeding, the memorandum shall also indicate y1he

ther or not the record shows that notice has been served as re

quired by paragraph (l) of·this subdivision, 

(3) If the amount of damages claimed in an ap

plication to the court for.judgment by default is unliquidated, 

the applicant may submit evidence by affidavit showing the 

amount of damages and if, under the provisions of paragraph ( 1) 

of this subdivision, notice of the application is necessary, 

the parties against whom judgment is sought may submit affida

v1ts in opposition. 

(d) Response to Pleading. A party may respond to any 

pleading at any time before a default is entered. 



(e) Setting Aside Default, For good cause shown the 

court may set aside an entry of default and, if a judgment by 

default has been entered, may likewise set it aside in accord

ance with Rule 60 {b), 

(f) Plaintiffs, Counterclaimants, Cross-Claimants. The 

provisions of this rule apply whether the party entitled to the 

judgment by default is a plaintiff, a third-party plaintiff, or 

a party who has pleaded a cross-claim or counterclaim. In all 

c.ases a judgment by default is subject to the 11m1 tations of 

Rule 54 (c). 

(g) Judgment Against the State. No judgment by default 

shall be entered against the state or an officer or a~ency 

thereof unless the claimant establishes his claim or right to 

relief by evidence satisfactory to the court. 

Rule 56. Summary Judgment. 

(a) For .Claimant, A party seeking to recover upon a 

claim, counterclaim or cross-claim or to obtain a declaratory 

judgment may, at any time after the expiration of 20 days from 

the commencement of the action or after service of a motion for 

summary judgment by the adverse party, move for a summary judg

ment in his favor upon all or any part thereof. 

(b) For Defending Party. A party against whom a claim, 

counterclaim or cross-claim is asserted or a declaratory judg

.ment is sought may, at any time, move for a summary judgment in 

his favor as to all or any part thereof, 

(c) Motion and Proceedings Thereon. The motion shall 

be served at least 10 days before the time fixed for the hear-

oc 

ing, ·and may be supported by affidavits setting forth concise 

statements of material facts made upon personal knowledge. 

There must also be served and filed with each motion a memoran-

dum showing that there is no genuine issue as to any material 

fact and that the moving party is entitled to judgment as a mat

ter of law. The adverse party not later than two days prior to 

the hearing may serve opposing affidavits, a concise "statement 

of genuine issues" setting forth all material facts as to which 

it is contended there exists a genuine issue necessary to be 

litigated, and any other memorandum in opposition to the motion. 

Judgment shall be rendered forthwith if the pleadings, deposi

tions and admissions on file, together with the affidavits, 

show that there is no genuine issue as to any material fact and 

that any party is entitled to a judgment as a matter of law. 

A summary judgment, interlocutory in character, may be rendered 

on the issue of liability alone although there is a genuine 

issue as to the amount of damages. Summary judgment, when ap

propriate, may be rendered against the moving party. 

(d) Case Not Fully Adjudicated on Motion. If on motion 

under this rule judgment is not rendered upon the whole case or 

for all the relief asked and a trial is necessary, the court at 

the hearing of the motion, by examining the pleadings and the·· 

evidence before it and by interrogating counsel, shall if prac

ticable ascertain what material facts exist without substantial 

controversy and what material facts are actually and in good 

faith controverted. It shall thereupon make an order specify

ing the facts that appear without substantial controversy, in

cluding the extent to which the amount of damages or other re

lief is i1ot in controversy, and directing such further proceed

ings in the action as are Just. Upon the trial of the action 
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the facts so specified shall be deemed established, and the 

trial shall be conducted accordingly. 

(e) Form of Affidavits - Further Testimony - Defense 

Required. Supporting and opposing affidavits shall be made on 

personal knowledge, shall set forth such facts as would be ad

missible in evidence, and shall show affirmatively that the 

affiant is competent to testify to the matters stated therein. 

Sworn or certified copies of all papers or parts thereof refer

red to in an affidavit shall be attached thereto or served 

therewith. The court may permit affidavits to be supplemented 

or opposed by depositions or by further affidavits. When a mo

tion for summary judgment is made and supported as provided in 

this rule, an adverse party may not rest upon the mere allega

tions or denials of his pleading, but his response, by affida

vits or as otherwise provided in this rule, must set forth 

specific facts showing that there is a genuine issue for trial, 

If he does not so respond, sununary judgment, if appropriate, 

shall be entered against him. 

(f) When Affidavits Are Unavailable. Should it appear 

from the affidavits of a party opposing the motion that he can

not for reasons stated present by affidavit facts essential to 

justify his opposition, the court may refuse the application for 

judgment or may order a continuance to permit affidavits to be 

obtained or depositions to be taken or discovery to be had or 

may make such other order as is just. 

(g) Affidavits Made in Bad Faith. Should it appear to 

the satisfaction of the court at any time that any of the affi

davits presented pursuant to this rule are presented in bad 

faith or solely for the purpose of delay, the court shall forth-

with order the party employing them to pay to the ot. 
party 

the amount of the reasonable expenses which the filing of the 

affidavits caused him to incur, including reasonable attorney's 

di Party or attorney may be adjudged fees, and any offen ng 

guilty of contempt. 

Rule 57. J d ts - Judgments by Confes-Declaratory u gmen _ 

(a) Declaratory Judgments. The procedure for obtain

. ing a declaratory judgment pursuant to statute (Sec. 17 (1) 

(b). Ch. 50 SLA 1959) shall be in accordance with these rules, 

and the right to trial by jury may be demanded under the cir-

cumstances and.in the manner provided in Rules 38 and 39. The 

~ th adequate remedy does not preclude a judg-existence o~ ano er 

ment for declaratory relief in cases where it is appropriate. 

The court may order a speedy hearing of an action for a declar

atory judgment and may advance it on the calendar. 

C f Sion Judgments by confession (b} Judgments BY on es • 

shall.be governed by statute. 

Rule 58. Entry of Judgment. 

Unless the court otherwise directs and subject to the 

provisions of Rule 54 (b), judgment upon the verdict of a jury 

shall be entered forthwith'by the clerk; but the court shall 

direct the appropriate judgment to be entered upon a special 

verdict or upon a general verdict accompanied by answers to 

interrogatories returned by a jury pursuant to Rule 49. \/hen 

the court directs that a party recover only money or costs or 

that all relief be denied, the clerk shall enter judgment forth-
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with upon receipt by him of the direction; but when the court 

directs entry of judgment for other relief, the judge shall 

promptly settle or approve the form of the judgment and direct 

that it be entered by the clerk. The notation of a judgment in 

the ci v11 docket as provided by Rule 74 constitutes the entry of 

the judgment; and the judgment is not effective before such en

try. In all cases the notation of the judgment in the civil 

docket shall be made at the earliest practicable time. The en

try of the judgment shall not be delayed for the taxing of 

costs, but a blank space may be left in the form of judgment 

for insertion of costs by the clerk after they have been taxed. 

Rule 59. New Trials - Amendment of Judgments. 

(a) Grounds. A new trial may be granted to all or any 

of the parties and on all or part of the issues in an action 

in which there has been a trial by jury or in an action tried 

without a jury, if required in the interest of justice. On a 

motion for a new trial in an action tried without a jury, the 

court may open the judgment if one has been entered, talce addi

tional testimony, amend findings of fact and conclusions of law 

or malce new findings and conclusions, and direct the entry of 

a new judgment. 

(b) Motion: Time for Serving - Statement of Grounds. 

A motion for a new trial shall be served not later than 10 days 

after the entry of the judgment. The motion shall state the 

·grounds upon which the moving party relies and shall refer to 

the papers on which the motion is to be based. 

{c) Time for Serving Affidavits. When a motion for new 

trial is based upon affidavits they shall be served with the 
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motion. The opposing party has 10 days after such .:rvice with

in which to serve oppoaing affidavita, which period may be ex

tended for an additional period not exceeding 20 days either by 

the court for good cause shown or by the parties by written 

stipulation. The court may permit reply affidavits. 

(d) Contents or Affidavit. If a ground Of the motion 

is newly discovered evidence, the motion shall be supported by 

the affidavit or the party, or of his agent or an officer 

within whose charge or knowledge the facts are, and also by the 

affidavit of his attorney, showing that the evidence was in 

fact newly discovered and why it could not with reasonable dili

gence have been produced at the trial. If the nevily discovered 

evidence consists of oral testimony, the motion shall be sup

ported by the affidavit of the witness or witnesses to the 

effect that he or they would give the testimony proposed. If 

the newly discovered evidence is documentary, the motion shall 

be supported by the documents themselves or by duly authenti

cated copies thereof, or if that is impracticable, by satisfac

tory evidence of their contents. 

(e) On Initiative of Court. Not later than 10 dayi:; 

after entry of judgment the court or its own initiative may or

der a new trial for any reason for which it might have granted 

a new trial on motion of a party, and in the order shall speci

fy the grounds therefor. 

(f) Motion to Alter or Amend a Judgment. A moticn to 

alter or amend the judgment shall be served not l~ter than 10 

days after entry of the judgment. 
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Rule 60. Relief From Judgment or Order. 

{a) Clerical Mistakes. Clerical mistakes in judgments, 

orders or other parts of the record and errors therein arising 

from oversight or omission may be corrected by the court at 

any time of its own initiative or on the motion of any party 

and after such notice, if any, as the court orders. During the 

pendency of an appeal or petition for review to the supreme 

court, such mistakes may be so corrected before the record is 

filed in the supreme court, and thereafter may be so corrected 

with leave of the supreme court. 

(b) Mistakes - Inadvertence - Excusable Neglect -

Ne\'1ly Discovered Evidence - Fraud - Etc. On motion and upon 

such terms as are just, the court may relieve a party or his 

legal representative from a final Judgment, order, or proceed

ing for the following reasons: 

(1) mistake, inadvertence, surprise or excusable 

neglect; 

(2) newly discovered evidence which by due dili-

gence could not have been discovered in time to move for a new 

trial under Rule 59 (b); 

(3) fraud (whether heretofore denominated in

trinsic or extrinsic), misrepresentation, or other misconduct 

of an adverse party; 

(4) the Judgment is void; 

(5) the Judgment has been satisfied, released, 

or discharged, or a prior judgment upon which it is based has 

been reversed or otherwise vacated, or it is no longer equit-

able that the judgment should have prospective application; or 

(6) any other reason justifying relief from the 

operation of the judgment. 

The motion shall be made within a reasonable time, and 

for reasons (1), (2) and (3) not more than one year after the 

judgment, order or proceeding was entered or taken. A motion 

under this subdivision {b) does not affect the finality of a 

judgment or suspend its operation. This rule does not limit 

the power of a court to entertain an independent action to re

lieve a party from a judgment, order or proceeding, or to grant 

relief to a defendant not personally served, or to set aside a 

judgment for fraud upon the court. Writs of coram nobis, coram 

vobis and audita querela are abolished, and the procedure for 

obtaining any relief from a judgment shall be by motion as pre

scribed in these rules or by an independent action. 

Rule 61. Harmless Error. 

No error in either the admission or the exclusion of 

evidence and no error or defect in any ruling or order or in 

anything done or omitted by the court or by any of the parties 

is ground for granting a new trial or for setting aside a ver

dict or for vacating, modifying or otherwise disturbing a judg

ment or order, unless refusal to take such action appears to 

the cou-rt inconsistent with substantial justice. The court at 

every stage of the proceeding must disregard any error or de

fect in the proceeding which does not affect the substantial 

rights of the parties. 
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Rule 62. Stay of Proceedings to Enforce a Judgment. 

(a} Automatic Stay - Exceptions. Except as to judg

ments entered on de:!l:lult or by consent or on confession, and 

except as stated herein, no execution shall issue upon a Judg

ment nor shall proceedings be taken for its enforcement until 

t~e expiration of 10 days after its entry. Unless otherwise 

ordered by the court, an interlocutory or final Judgment in an 

~ction for an injunction or in a receivership action shall not 

·ce stayed during the period after its entry and until an appeal 

is taken or during the pendency of an appeal. The provisions 

of subdivision (c) of this rule govern the suspending, modifying, 

restoring, or granting of an injunction during the pendency of 

an appeal or proceedings for review. 

(b) Stay on Motion for New Trial or for Judgment. In 

its discretion and on such conditions for the security of the 

adverse party as are proper, the court may stay the execution 

of or any proceedings to enforce a judgment pending the dispo

sition of a motion for a new .trial or to alter or amend a judg

ment made pursuant to Rule 59, or of a motion for relief fran 

a judgment or order made pursuant to Rule 60, or of a motion for 

judgment in accordance with a motion for a directed verdict made 

pursuant to Rule 50, or of a motion for amendment to· the find

ings or for additional findings made pursuant to Rule 52 (b), 

(c} Injunction Pending Appeal or Review. When an ap

peal is taken or review sought from an interlocutory or final 

judgment or order or decision granting, dissolving or denying 

an injunction, the court in its discretion may suspend, modify, 

restore or grant an inJunction during the pendency of the ap

peal or the proceedings for review upon such terms as to bond 

or otherwise as it considers proper for the security of the 

rights of the adverse party. 

(d) Stay Upon Appeal or Proceedings for Review. When 

an appeal is taken or review sought the appellant or petitioner 

by giving a supersedeas bond may obtain a stay subJect to the 

exceptions contained in subdivision (a) of this rule. The 

bond may be given at or after the time of filing.the notice of 

appeal or of filing the petition for review, as the case may 

be. The stay is effective when the supersedeas bond is approv

ed by the court. 

(e) Stay in Favor of the State or Agency Thereof. When 

an appeal is taken or review sought by the state or an officer 

or agency thereof, and the operation or enforcement of the 

judgment, order or decision is stayed, no bond, obligation or 

other security shall be required from the appellant or the peti

tioner, as the case may be. 

(f) Power of Supreme Court Not Limited. The provisions 

in this rule do not lim1 t any power of the supreme court or of

a justice thereof to stay proceedings during the pendency of an 

appeal or proceedings for review, or to suspend, modify, re

store or grant an injunction during the pendency of an appeal 

or proceedings for review, or to make any order appropriate_ to 

preserve the status quo or the effectiveness of the judgment 

subsequently to be entered. 

(g) Stay of Judgment Upon Multiple Claims. \·!hen a 

court has ordered a final judgment on some but not all of the 

claims presented in the action under the conditions stated in 

Rule 54 (b), the court may stay enforcement of that judgment 
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until the entering of a subsequent Judgment or Judgments and may 

prescribe such conditions as are necessary to secure the bene

fit thereof to the party in whose favor the Judgment is entered, 

Rule 63. Disability of a Judge. 

(a) Before Trial, If by reason of death, sickness or 

other disability, a judge before whom an action is pending is 

unable to perform the duties to be performed by the court under 

these rules prior to the beginning of the trial or hearing, 

then any other Judge of the court assigned by the presiding 

judge of the Judicial district where the action is pending or 

by the chief Justice of the supreme court may perform those du

ties. 

(b) During Trial. If by reason of death, sickness or 

other disability, a judge before whom an action is pending is 

unable to perform the duties to be performed by the court under 

these rules after the trial or hearing of the action has com

menced, then any other Judge of the court, assigned by the 

presiding judge of the judicial district where the action is 

pending or by the chief justice of the supreme court, may per

form those duties, as if such other judge had been present and 

presiding from the commencement of such trial or hearing; pro

vided, however, that from the beginning of the taking of testi

mony at such trial or hearing a stenographic or electronic re

cording of the proceedings shall have been made so that the 

judge so continuing may familiarize himself with the previous 

proceedings. 

(c) After verdict, Etc, If by reason Of death, sick

ness or other disability, a judge before whom an action has 
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been tried is unable to perform the duties to be performed by 

the court under these rules after a verdict is returned or 

findings or fact and conclusions of law are filed, then any 

other Judge of the court, assigned by the presiding judge of 

the jud1c1al district where the actiic>n. has been tried or by 

the chief justice of the supreme court, may perform those 

duties; but if such other judge is satisfied that he cannot 

perform those duties because he did not. preside at the t.rial 

or for any other reason, he may in his discretion grant a new 

trial. 

PART VIII. PROVISIONAL AND FINAL REMEDIES AND SPECIAL PROCEED

~ 

Rule 64. Seizure of Person or Property. 

At the commencement or and during the course of an ac

tion, all remedies providing for seizure of person or property 

for the purpose of securing satisfaction of the Judgment ulti

mately to be entered in the action are ava1lable under the cir

cumstances and in the manner provided by law existing at the 

time the remedy is sought. The remedies thus ava1lable include 

arrest, attachment, garnishment. replevin, sequestration, and 

other corresponding or equi:valent remedies, however designated 

and regardless of whether by law the remedy is ancillary to 

an action or must be obta1ned by an independent action. 
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Rule 65. Injunctions. 

(a) Preliminary - Notice. No preliminary injunction 

shall be issued without notice to the adverse party. 

(b) Temporary Restraining Order - Notice - Hearing -

Duration. No temporary rest:i:;aining order shall be granted with-· 

out notice to the adverse party unless it clearly appears from 

specific facts shown by affidavit or by the verified complaint 

that immediate and irreparable injury, loss or damage will re

sult to the applicant before notice can be served and a hearing 

had thereon. Every temporary restraining order granted without 

notice shall be indorsed with the date and hour of issuance; 

shall be filed forthwith in the clerk's office and entered of 

record; shall define the injury and state why it is irrepar

able and why the order was granted without notice; and shall 

expire by its terms within such time after entry, not to exceed 

10 days, as the court fixes, unless within the time so fixed 

the order, for good cause shown, is extended for a like period 

or unless the party against whom the order is directed con

sents that it may be extended for a longer period. The reasons 

for the extension shall be entered of record. In case a tem

porary restraining order is granted without notice, the motion 

for a preliminary injunction shall be set down for hearing at 

the earliest possible time and takes precedence of all matters 

except older matters of the same character; and when the mo

tion comes on for hearing the party who obtained the temporary 

-restraining order shall proceed with the application for a pre

liminary injunction and, if he does not do so, the court shall 

dissolve the temporary restraining order. on 2 days• notice 

to the party who obtained the temporary restraining order with-
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out· notice or on such shorter notice to that party as the 

court may prescribe, the adverse party may appear and move its 

dissolution or modification and in that event the court shall 

proceed to hear and determine such motion as expeditiously as 

the ends of justice require. 

(c) Security. No restraining order or preliminary in

junction shall issue except upon the giving of security by the 

applicant, in such sum as the court deems proper, for the pay

ment of such costs and damages as may be incurred or suffered 

by any party who is found to have been wrongfully enjoined or 

restrained. No such security shall be reqUired of the state 

or of an officer or agency thereof. 

A surety upon a bond or undertaking under this rule sub

mits himself to the jurisdiction of the court and irrevocably 

appoints the clerk of the court as his agent upon whom any 

papers affecting his liability on the bond or undertaking may 

be served. His liability may be enforced on motion without 

the necessity of an independent action. The motion and such 

notice of the motion as the court prescribes may be served on 

the clerk of the court who shall forthwith mail copies to the 

persons giving the security if their addresses are known. 

{d) Form and Scope of Injunction or Restraining Order. 

Every order granting an injunction and every restraining order 

shall set forth the reasons for its issuance; shall be specific 

in terms; shall describe in reasonable detail, and not by 

reference to the complaint or other document, the act or acts 

sought to be restrained; and is binding only upon the parties 

to the action, their officers, agents, servants, employees, and 

attorneys, and upon those persons in active concert or partici-

-99-



pation with them who receive actual notice of the order by per

sonal service or otherwise. 

Rule 66. Receivers. 

Jin action wherein a receiver has been appointed shall 

not be dismissed except by order of the court. The practice in 

the administration of estates by receivers or by other sini:tlar 

officers appointed by the court shall be in accordance with the 

practice set forth by statute. In all other respects the action 

in which'the appointment of a receiver is sought or which is 

brought by or against a receiver is governed by law and these 

rules. 

Rule 67. Deposit in Court. 

In an action in which any part of the relief sought is 

a Judgment for a sum of money or the disposition of a sum of 

money or the disposition of any other thing capable of deli

very, a party~ upon notice to every other party, and by leave 

of court, may deposit with the court all or any part of such 

sum or thing. Money paid into court under this rule shall be 

deposited and withdrawn in accordance with the provisions of 

rules governing the administration of the courts. 

Rule 68. Offer of Judgment. 

At any time more than 10 days before the trial begins, 

a party defending against a claim may serve upon the adverse 

party an offer to allow Judgment to be taken against him for 

the money or property or to the effect specified in his offer, 

with costs then accrued. If within 10 days after the service 
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of the offer the adverse party serves written notice that the 

offer is accepted, either party may then file the offer and no

tice of.acceptance together with proof of service thereof and 

thereupon the clerk shall enter judgment. An offer not accept

ed shall be deemed withdrawn and evidence thereof is .not ad

missible except in a proceeding to determine costs. If the 

judgment finally obtained by the offeree is not more favorable 

than the offer, the offeree must pay the costs incurred after 

the making of the offer. The fact that an offer is made but 

not accepted does not preclude a subsequent offer. 

Rule 69. Execution, 

Process to enforce a Judgment for the payment of money 

shall be a writ of execution, unless the court directs other

wise. The procedure on execution, in proceedings supplementaii{ 

to and in aid of a judgment, and in proceedings on and in aid 

of execution shall be in accordance with statutes existing at 

the time the remedy is sought. In aid of the judgment or execu

tion, the judgment creditor or his successor in interest when 

that interest appears of record, may examine any person, includ

ing the judgment debtor, in the manner provided in these rules 

for taking depositions or in the manner provided by statute. 

Rule 70. Judgment for Specific Acts - vesting Title. 

If a Judgment directs a party to execute a conveyance of 

land or.to deliver deeds or other documents or to perform any 

other specific act and the party fails-to comply within the 

time specified, the court may direct the act to be done at the 

cost of the disobedient party by some other person appointed by 
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the court and the act when so done has like effect as if done 

by the party. On application of the party entitled to perform-

ance, the clerk shall issue a writ of attachment or sequestra-

tion against the property of the disobedient party to compel 

obedience to the judgment. The court may also in proper cases 

adjudge the party in contempt. If real or personal property is 

within the state, the court in lieu of directing a conveyance 

thereof may enter a judgment divesting the title of any party 

and vesting it in others and such judgment has the effect of a 

conveyance executed in due form of law. When any order or 

judgment is for the delivery of possession, the party in whose 

favor it is entered is entitled to a writ of execution or 

assistance upon application to the clerk. 

Rule 71. Process in Behalf of and Against Persons Not 

Parties. 

When an order is made in favor of a person who is not a 

party to the action, he may enforce obedience to the order by 

the same process as if he were a party; and, when obedience to 

an order may be lawfully enforced against a person who is not 

a party, he is liable to the same process for enforcing obedi

ence to the order as if he were a party. 

Rule 72. Condemnation of Property. 

The procedure for the condemnation of property under 

·the power of eminent domain shall be governed by statute and, 

where no conflict in basic procedure results, by these rules. 
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PART IX. SUPERIOR COURT AND CLERKS 

Rule 73. The Clerk. 

{a) When Clerk's Office is Open. The. clerk's office 

with the clerk or a deputy in attendance shall be open during 

business hours on all days except Judicial holidays and Satur

day afternoons. 

{b) Orders by Clerk. The clerk is authorized to sign 

and enter the following orders without further direction by the 

court: 

(1) Orders on consent for the substitution of 

attorneys. 

(2) Orders on consent satisfying a judgment or an 

order for the payment of money, withdrawing stipulations, 

annulling bonds and exonerating sureties. 

(3) Order entering default for failure to plead 

or otherwise defend as provided in Rule 55 {a). 

(4) Orders upon motions and applications for 

issuing mesne process and for issuing final process to enforce 

and execute Judgments. 

(5) Any other orders which do not require allow

ance or order of the court. 

The clerk must forthwith notify the Judge before whom the 

action is pending o.f his action in entering any such order. Any 

order so entered may be suspended, altered or rescinded by the 

court for cause shown. 
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(c) Judgments By Clerk. The clerk is authorized to en

ter the following judgments forthwith without further direction 

from the court: 

(1) Judgments on the verdict of a Jury in the 

circumstances specified in Rule 58, unless the court directs 

otherwise. 

(2) Judgments by default under Rule 55 (b) upon 

the following proof: an affidavit that the person against 

whom judgment is sought is not an infant or an incompetent per

son, and an affidavit under the Soldiers' and Sailors' Civil 

Relief Act of 1940, as amended, that defendant· 1s not in the 

armed forces of the United States. 

(3) Judgments on offers of Judgment in the cir

cumstances set forth in Rule 68. 

(d) Notice of Orders or Judgments. Immediately upon the 

entry of an order or judgment the clerk shall serve a notice of 

the entry by mall in the manner provided for in Rule 5 upon 

every party affected thereby who is not ln default for failure 

to appear, and shall make a note in the docket of the mailing. 

Such mailing is sufficient notice tor all purposes for which no

tice of the entry of an order is required by these rules; but 

any party may in addition serve a notice of such entry in the man

ner provided in Rule 5 for the service of papers. Lack of no

tice of the entry by the clerk does not affect the time to appeal 

or seek review or relieve or authorize the court to relieve a 

party for failure to appeal or seek review within the time allow

ed, except as permitted in Rule 7 (a) of the supreme court rules. 
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74 Books and Records Kept by Clerk an~ .;;ntries Rule • - -

Therein. 

(a) civil Docket. The clerk shall keep a book kl'lown as 

"civil docket" of such form and style as may be prescribed by 

the administrative director of cou!-ts, and shall enter therein 

each civil action to which these rules are made applicable. Ac-

t1ons shall be assigned consecutive file numbers. The f1le num

ber of each action shall be noted on the folio of the docket 

whereon the first entry of the action is made. All papers fil

ed with the clerk, all process issued and returns made thereon, 

· all appearances, orders, verdicts and Judgments shall be noted 

chronologically in the civil docket on the folio assigned to 

the action and.shall be marked with its file number. These no

tations shall be brief but shall show the nature of each paper 

filed or writ issued and the substance of each order or Judgment 

of the court and of the r9turns showing.execution of pf'Qcess. 

The notation of an order or Judgment shall show the date the 

notation is made. When in an action trial by Jury has been 

properly demanded or ordered the clerk shall enter the word 

"Jury•i on the folio assigned to that action. 

(b) Civil Judgments and Orders. The clerk shall keep, 

in such form and manner as the administrative director or courts 

may prescribe, a correct copy or every final Judgment.or order 

affecting title to or lien upon real or personal property, and 

any other order which the court may direct to be kept. 

(c) Indices - Calendars. Suitable indices of the civil 

docket and of every civil judgment and order referred to in sub

division (b) or this rule shall be kept by the clerk under the 
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direction of the court. There shall be prepared under the di-

rection of the court calendars of all actions ready for trial, 

which shall distinguish "jury actions" from "court actions." 

(d} Other Books and Records of the Clerk. The clerk 

shall also keep such other books and records as may be requir

ed from time to time by the administrative director of the 

courts. 

(e) Records to Remain in Custody of Clerk. Except aa 

otherwise provided by these rules or by order of the court, no 

record or paper belonging to the files of the court may be taken 

from the office or custody of the clerk. 

(f} Use of Records by Court Officers. If it is neces

sary for a Judge, master, examiner, magistrate or court report

er to use pleadings or other papers for purposes or the action 

or proceeding, at places other than the clerk's office, court

room or Judge's chambers, the same may be taken from the office 

of the clerk upon the delivery to him of a receipt signed by 

the officer who desires the use of said papers. 

(g) Records After Final Determination. 

(1) After final judgment and after the time has 

passed for taking an appeal or filing a petition for review, 

all models, diagrams and exhibits, heretofore or hereafter filed 

in any action, shall be returned to the party or person to whom 

they belong, without the necessity of filing any copies thereof. 

( 2) After final judgment, and upon the filing of 

a stipulation waiving and abandoning the right to appeal, to 

petition for review, or to move for a new trial, all such 
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models, diagrams, and exhibits may be withdrawn from the clerk's 

office by the party or persons to whom the same belong, without 

the necessity of filing any copies thereof. 

(3) If such models, diagrams and exhibits are 

not 60 returned or withdrawn as above indicated, the clerk 

shall destroy the same or make such other disposition of them 

as the court may approve. 

(4) Nothing contained in this subdivision (g) of 

this rule shall prevent the court, for special reasons and af

ter notice, from making such other order with respect to any 

files, models and exhibits as it may deem advisable. 

(h) Documents Presented Ex Parte. Every docwnent pre

sented by counsel to the court ex parte in support of an order, 

when signed by the court, will be deemed to be in the custody 

of the court. Each such document shall forthwith be delivered 

by counsel presenting the same to the clerk for filing, unless 

the judge or his secretary desires to retain any such document 

in chambers for delivery by such judge or his secretary to the 

clerk. 

Rule 75, Record of Proceedings - Transcript as Evidence. 

(a) Record of Proceedings. In all actions and proceed

ings in the superior court there shall be kept a stenographic 

or electronic record of the following: 

(1) All proceedings had in open court unless the 

pa.rties with the approval of the Judge shall specifically agree 

to the contrary; and 
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(2) such other proceedings as the judge may di

rect, or as may be required by order of the court, or as may 

be requested by any party to the action or proceeding. 

(b) Transcript as Evidence. Whenever the testimony of 

a witness at a trial or a hearing which was stenographicallY 

reported or electronically recorded is admissible in evidence 

at a later trial, it may be proved by the transcripts thereof 

duly certified by the person who reported the testimony or by 

an officer of the court. 

Rule 76. Form of Pleadings and Other Papers - Filing. 

(a) Form In· General. All pleadings, motions, affida

vits, briefs, memoranda, instructions and other papers and docu

ments, including exhibits thereto, presented for filing with 

the clerk or intended for use of the judge, (1) shall be upon 

legal size white pap~r of good quality, of at least sixteen

pound weight, and not onionskin except where ripple finish or 

other opaque paper is used, in which event the weight shall be 

at least thirteen-pound; (2) shall be either in original clear 

and legible typewriting with black ribbon, or in clear and 

legible printing; and (3) shall be in double-spaced typewrit

ing or printing, except that quotations shall be single-spaced 

and indented. 

(b) Exhibits. All exhibits to pleadings shall be num

bered progressively according to the number of the page of the 

exhibit followed by the number or identification of the exhibit, 

as, for example, page 1 - Ex. A. All exhibits shall be so per

manently attached to the pleadings to which they belong as to be 

easily accessible and easily readable without detaching them 

• -

from the principal document. Exceptions to progressive paging 

of exhibits and double spacing in exhibits may be permitted by 

the court where acceptable copies of original documents make it 

impracticable to comply with such requirements. 

(c) Interlineations - One Side of Paper to Be Used. 

All pleadings and other papers shall be without interlineations 

unless noted by the court, and shall be printed or written up

on only one side of the paper. 

(d) Information to Be Placed on First Page. The first 

page of each pleading, motion, affidavit, brief, memorandum, 

Jud.gment, order and instructions shall be prepared as follows: 

(1) The name, address and telephone number of 

the attorney appearing for a party to an action or proceeding, 

or of a person appearing in propria persona, shall be typewrit

ten or printed in the space to the left of center of the paper 

and beginning at least li inches below the top edge, or the at

torney's name, address and telephone number may be printed on 

the left-hand margin of the paper. 

(2) The title of the court shall be centered on 

the paper and shall commence not leas than l! inches below the 

top edge, and in any event not less than 1/2 inch below the 

name, address and telephone number of the attorney or person ap

pearing in propria persona if this appears at the top of the 

page as provided in paragraph (1). 

(3) A space below the title of the court and to 

the right of center on the page shall be reserved for the fil

ing marks of the clerk. Below that shall be inserted the file 

number of the action or proceeding. 
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(4) Below the title of the court and to the left 

of center of the page the title of the action or proceeding 

shall be inserted. In the.event all defendants cannot be named 

on the first page, the names of defendants only may appear on 

the second page. 

(5) Below the title of the court and file num

ber, and either centered or to the right of center of the page, 

there shall be inserted a brief designation of the nature of 

the paper and, where relief is sought, the nature thereof. 

(6) Names shall be typed beneath signatures to 

all pleadings and other papers. 

.... ; .r-.. 

I 

(e) Conformed Copies to Be Filed. An unexecuted but con-lllilllllllllll 
formed copy of all briefs, memoranda and requested instructions ... 

shall be furnished for the use of the judge. The original and 

copy shall be filed with the clerk. He shall note on the ori-

ginal at the time of filing "copy received", and shall deliver 

the copy to the judge to whom the action or proceeding is as-

signed. The copy need not be retained as part of the original 

file. 

(f) Citation of Statute. A party filing a complaint, 

counterclaim or cross-claim seeking relief under any specific 

statute is required to cite the statute relied upon in paren

theses following the title of the pleading, giving the volume 

and page where the statute may be found in the official edition. 

(g) Reference to Other Parts of Pleading. Where prac

ticable, reference to other portions of the same pleadings or 

other papers should be made to avoid repetition. In any action 

brought upon or any proceeding involving serial notes, bonds, 
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coupons or obligations for the payment of money which are of 

the same form, tenor and effect, and are issued under the same 

law, or by the same authority, and differing only in number, 

date of maturity or amount, it will be sufficient for the 

plaintiff to set forth in one claim of his complaint one of 

such notes, bonds, coupons, or obligations, either verbatim or 

according to legal effect. The remaining notes, bonds, coupons 

or obligations may be pleaded, in the same or another claim of 

the complaint, by a general reference or description sufficient 

to identify them with like effect as if they had been set forth 

verbatim. Similar practice may be followed in any pleading 

where any two or more documents of similar form, tenor or 

effect are set forth. Any such document referred to in any 

pleading may be set forth either in the body of the pleading or 

in an exhibit attached thereto. 

(h) Compliance With Rule. No paper or document shall 

be accepted for filing or filed by the clerk which does not 

comply with the requirements of this rule. The judge to whom 

the case is assigned may, in cases of emergency or necessity, 

permit departure from the requirements of this rule. 

(i) Use of Original File By Court. At the trial of a~y 

issue of law or fact, .or upon the hearing of any motion, the 

original file shall be for the use of the court, except as may 

appear otherwise necessary. 

Rule 77. Motions - Submission and Hearing. 

(a) Notice. Where there has been an adverse appear

ance, there shall be served with every written motion, other 

than one which may be heard ex parte, a notice of hearing there-
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on. A motion which is not accompanied by a notice of hearing 

shall not be placed on a motion calendar. 

(b) Motion Day. The presiding judge in each judicial 

district shall establish regular times and places, at intervals 

sufficiently frequent for the prompt dispatch of business, at 

which motions requiring notice and hearing may be heard and 

disposed of; but any judge, at any time and on such notice if 

any as he considers reasonable, may make orders for the hearing 

of motions at times other than on motions days. 

( c) Motion Calendar. The clerk shall prepare for the 

court and counsel sufficient copies of a calendar for each mo-

ti on day. The calendar shall contain the number and abbrevi-

ated title Of the action or proceeding, the names of counseQ. or 

record, and a brief description of the relief sought by each 

motion. Except as otherwise provided in these rules, and un

less otherwise ordered by the court, each motion requiring no

tice and hearing which has been on file with the clerk for 

seven days or more (excluding the day of filing, but including 

the motion day) shall be placed upon the motion calendar. 

(d) Hearing of Motions. Motions shall be called and 

heard in the order in which they appear on the calendar, unless 

otherwise ordered by the court. Absence of a party or his coun

sel at the time for hearing shall not preclude the opposing 

party or his counsel from submitting the motion when it is cal

led and having it decided by the court. All motions appearing 

on a calendar and remaining undisposed of at the end of a mo

tion day shall be placed on the calendar for the next motion 

day, unless set for hearing at a specified date • 
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(e) supporting Papers. 

(1) The Moving Party. There shall be served 

with each motion and notice of hearing thereof the following: 

(i) Copies of all photographs, affidavits 

and other documentary evidence which the moving party intends 

to submit in support or his motion. 

(ii) A brief, complete written statement or 

the reasons in support or the motion, which shall include a 

memorandum of the points and authorities upon which the moving 

. party will rely • 

(2) The Qpposing Party. Not less than 2 days 

prior to the hearing or a motion, the opposing party shall serve 

the following: 

(i) Copies of all photographs, affidavits 

and other documentary evidence upon which he intends to rely, 

together with a brief, complete written statement of reasons in 

opposition to the motion, which shall include a memorandum of 

points and authorities in support of such statement; or 

(ii) A written statement that he will not 

oppose the motion. 

(3) Reply or Supplemental Memoranda, Timely re

ply or supplemental memoranda will be considered, but heari.ng 

of a motion shall not be delayed pending the filing of such 

memoranda. 

(f) Wa.1.ver. 

(l) 131 Moving Party. A motion may be consider

ed by the court to have been waived by the moving party in the 

following circUJ11Btances: 
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(i) At the end of the fourth motion day 

when a motion has appeared on four consecutive calendars, with 

the court ready to hear the motion but the moving party not 

bringing the same on for hearing; or 

(ii) When the moving party has failed to 

comply with subdivision (e) (1) of this rule. 

(2) By Opposing Party. When a party opposing a 

motion fails to comply with the provisions of subdivision (e) 

(2) of this rule, the court may consider this as a consent to 

the granting or the motion. 

(g) Continuance. If the parties intend to request that 

the hearing of a motion be continued, they shall give· prompt 

notice to the clerk and to the secretary of the Judge before 

whom the matter is pending, in order that time need not be de

voted to an immediate consideration of a motion which may not 

be considered at the time set for hearing. 

(h) Submission Without Oral Hearing. To expedite its 

business, the court may make provision by order for the submis

sion and determination of motions upon the motions and support

ing papers provided by subdivision (e) of this rule, and with

out oral hearing. 

Rule 78. Findings, Conclusions, Judgments and Orders -

Preparation and Submission. 

Unless other- 111111111111 
wise ordered by the court, counsel for the successful party to '...,,.. 

(a) Preparation and Submission - Service. 

an action or proceeding shall prepare in writing and serve on '' 

each of the other partiee all findings of fact, concluaiona of . ~ 
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law, Judgments and orders. Counsel for each of tt._ .varties so 

served shall promptly endorse on the original of each document 

either (1) an approval as to form, (2) a disapproval as to 

form, or (3) an acknowledgement of the date and hour of serv-

ice. 

(b) Objections. Within 5 days after service of any of 

the documents mentioned in subdivision (a), a party may serve 

a written detailed statement of objections to any such document 

and the reasons therefor. If objections are served within the 

time specified herein, the court may thereafter require the 

attorneys interested to appear before it, or it may sign the 

document as prepared by counsel for the successful party or as 

modified by the court. 

{c) Order Upon Stipulation. When a party desires an 

order of court pursuant to stipulation, he shall endorse at the 

end of the instrument the words "It ls so ordered" with the 

date and a blank line for the signature of the Judge. The word 

"Judge" shall appear at the end of the blank line. A stipula

tion extending time or providing for a continuance shall state 

the grounds therefor. 

(d) Instruments on Which Judgment Entered. In all cases 

in which a judgment upon a written instrument is entered, such 

instrument shall be admitted in evidence and marked as an exhl-

bit, and unless the court otherwise orders, it shall be can

celled by marks and writing upon its face. The clerk shall re

tain the same in the files unless otherwise directed by the 

court. 
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(e) Computation of Interest. The party preparing a 

form of judgment or order shall compute any interest allowed, 

to and including a specified date. He shall also show in an 

attached memorandum the amount of daily interest which will ac

crue if the judgment or order is not signed on the date so 

specified. 

Rule 79. Coats - Taxation and Review. 

{a) Cost Bill - Notice - Waiver. Within 10 days after 

the entry of Judgment, a party entitled to costs shall serve 

on each of the other parties to the action or proceeding a 

cost bill, together with a notice when application will be made 

to the clerk to tax costs. The cost bill shall distinctly 

set forth each item claimed in order that the nature of the 

charge can be readily understood. It shall be verified by 

the oath of the party, of his agent or attorney or of the clerk 

of such attorney, stating that the items are correct, that the 

services have been actually and necessarily performed, and that 

the disbursements have been necessarily incurred in the action 

or proceeding, The notice shall specify the date and hour at 

which application for the taxing of such costs will be made 

to the clerk, which date shall be not leas than 3 nor more 

than 7 days from the date Of the notice. Failure of a party 

to serve a cost bill and notice as required DY this subdivi

·Sion shall be construed as a waiver of hia right to recover 

costs. 

{D) Items Allowed As Costs. In addition to the items 
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allowed aa coats DY law or DY these rules, a party e •• .;i tled to 

costs shall ordinarily be allowed premiums paid on undertak

ings, Donds or security stipulations, where the same have been 

furnished by reason of express requirement of law or.on order 

of the court, or where the same have been necessarily required 

in order to enable a party to secure some right accorded him 

in the action or proceeding. 

(c) Taxing of Costs By Clerk. 

(l) At the time specified in the notice, any 

party may present his objections to the cost bill, either oral

ly or in writing. He shall specify each item to which objec

tion is made and the ground of the. objection. The parties may 

file affidavits or other documentary evidence to support their 

respective positions. 

(2) The clerk shall thereupon proceed to tax 

the costs, and shall allow the items specified in the cost 

bill which are proper. Within 2 days after the costs have been 

taxed, the clerk shall insert the amount of the same in a 

blank space left in the Judgment or order for that purpose, 

and shall make a similar insertion in the copies and docket 

of the Judgment or order. The taxing of costs by the clerk 

shall be final, unless modified on review as provided in this 

rule. 

{d) Review By Court. The action of the clerk 1n taxing coats 

may be reviewed by the court at the instance of any party upon mo

tion and notice served not later than 5 days after the costs have 
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been taxed by the clerk. When notice is served, the motion shall 

particularly designate each ruling of the clerk to which objec

tion is made. Matters not so designated will not be considered 

by the court. The motion will be heard upon the same papers, 

affidavits and other documentary evidence used before the clerk, 

and upon such memoranda as the court may require. 

Rule 80. Bonds and Undertakings. 

(a) Approval by Clerk. Except where approval by a 

judge is required by law, the clerk is authorized to approve 

all undertakings, bonds, and stipulations of security given in 

the form and amount prescribed by statute or order of the court, 

where the same are executed by approved surety compan1es. 

(b) Affidavits of Sureties. Except as to approved cor

porate sureties, no bond or undertaking will in any case be ap

proved by the court or clerk unless it is accompanied by the 

affidavits of sureties justifying in the manner and amount re

quired of sureties upon attachment bonds, An attorney, clerk 

or peace officer will not be accepted as surety on any bond. 

Bonds of corporate sureties shall be accompanied by affidavits 

showing the authority of the agent and compliance with all 

statutory requirements. 

(c) Justification of Sureties. 

(1) In all cases where sureties on any bond or 

·undertaking shall be required by law or rule or order of the 

court to Justify as to their qualifications, evidence relating 

to such justification may be taken before the nearest magistrate 

who shall have authority to approve or reject the same and en-
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dorse his findings upon the bond, 

(2) Sureties on any such bond or undertaking 

shall furnish such information as may be required by the Judge 

or other officer approving the same, upon forms provided by the 

clerk of court for such purpose. 

{d) Approval By Attorneys. Every recognizance, bond, 

stipulation or undertaking hereinafter presented to the clerk or 

a judge for approval shall have appended thereto a certificate 

of an attorney, if a party is represented by an attorney, sub

stantially in the following form: 

"Examined and reco!IUllended for approval as provided 

in Rule 80. 

Attorney" 

Such endorsement by an attorney will signify to the 

court that the attorney has carefully examined the recognizance, 

bond, stipulation or undertaking, and that he l01ows the ccn

tents thereof; that he l01ows the purposes for which it is exe

cuted; and that in his opinion the same is in due form. The 

recognizance, bond, stipulation or undertaking shall further 

have appended thereto a form substantially as follows: 

"I hereby approve the foregoing. 

"Dated this day of ------' 19 __ 
II 

Judge (or Clerk)" 

(e) Enforcement Against Sureties. By entering into a 

bond or undertaking, the surety submits himself to the jurisdic

tion of the court and irrevocably appoints the clerk of court 
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as his agent upon whom any papers affecting his liability on 

the bond may be served. His liability may be enforced on mo

tion without the necessity of an independent action. The mo

tion and such notice of the motion as the court prescribes may 

be served on the clerk who shall forthwith mail copies to the . 
surety if his address is known. Every bond or undertaking shall 

contain the consent and agreement of the surety to the provi

sions of this subdivision of this rule. 

(f) cash Deposit in Lieu of Bond. A cash deposit or 

the required amount may be made with the clerk in lieu or fur

nishing a surety bond. At the time Qf such cash deposit, there 

shall be filed a written instrument properly executed and ac

knowledged by the owner of the cash, or by his attorney or pis 

authorized agent, setting forth the conditions under which the 

deposit is being made, the ownership or the fund, and the con

sent and agreement to the provisions of subdivision (e) of this 

rule. 

Rule 81. Attorneys. 

(a) Who May Practice. 

(1) -Members of Alaska Bar Association. Subject 

to the provisions or paragraph {2) of this subdivision, only 

attorneys who are members of the Alaska Bar Association shall 

be entitled to practice in the courts or this state. 

{2) Other Attorneys. A member in good standing 

of the bar of a court of the United States, or of the highest 

court of any state or any territory or insular possession or 

the United States, who is not a member of the Alaska Bar Asso-
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elation and not otherwise disqualified from engaging in the 

practice of law in this state, may be permitted, upon motion 

and without notice, to appear and participate in a particular 

action or proceeding in a court of this state. Before such per-
! 

mission may be granted, the applicant must file with the court 

the following: 

(i) His motion showing the name, address and 

telephone number.or a member or the Alaska Bar Association with 

whom the applicant will be associated, who maintains an otfice 

in the judicial district where the action or proceeding is 

pending and who is authorized to practice in the courts of this 

state. 

(ii) A written, consent to the motion, sign

ed by such.member of the Alaska Bar Association. 

{iii) A certificate of the presiding judge 

or clerk of the court where he has been admitted to practice, 

executed not later than 60 days prior to the filing of the mo

tion, showing that he has been so admitted in such court, that 

he is in good standing therein and that his professional charac

ter appears to be good, 

An attorney thus permitted to appear may partici

pate in a particular action or proceeding in all respects, ex

. cept that a11·docwnents requiring signature of counsel for a 

party may not be signed solely by such attQrney, but must.bear 

the signature also of local counsel with whom he is associated, 

{3) Authority and Duties of Attorneys. The 

authority of local.counsel shall be subordinate only in the 
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event of disagreement. In all other circumstances the author

ity and duties of local counsel and of the attorney thus per

mitted to appear in a particular action or proceeding shall be 

equal and co-extensive, to the end that there may be full amen

ability to the authority of the court, not only in the prelimi

nary, trial and final stages, but also in the appellate stage 

of the action or proceeding. 

{b) Ex Parte Applications. All motions for ex parte 

orders must be made by an attorney or in propria persona. 

(c) Appearance BY Party. Except as othen;-ise ordered 

by the court, a party who has appeared by an attorney may not 

thereafter appear or act in his own behalf in any action or pro

ceeding, unless order of substitution shall have been made by 

the court after notice to such attorney. 

{d) Withdrawal of Attorney. An attorney who has appear

ed for a party in an action or proceeding may be permitted to 

withdraw as counsel for such party only as follows: 

(1) For good cause shown, upon motion and notice 

of hearing served on the party not less than 10 days before the 

time specified for the hearing; or 

(2) Where the party has other counsel ready to 

be substituted for the attorney who wishes to withdraw; or 

{3) Where the party expressly consents in open 

court or writing to the withdrawal of his attorney. 

{e) Stipulations. Stipulations between parties or 

their attorneys will be recognized only when made in open court, 

or when made in writing and filed with the clerk. 
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(f) Examination of Witness - Argument. Unk ,d otherwise 

permitted by the court, only one attorney on each side may ex

amine or cross-examine a witness, and not more than two attor

neys on each side may argue the merits of an action. 

(g) Attorney as Witness. If counsel for either party of

fers himself as a witness on behalf of his client and gives evi

dence on the merits of the case, he shall not argue the case to 

the Jury, unless by permission of the court. 

(h) Time for Argument. Unless otherwise specially or

dered, no longer than one-quarter hour shall be allowed each 

party for argument upon any motion, or on any hearing, other 

than a final hearing on the merits; and no more than one hour 

on each side for argument on a final hearing or jury trial. 

Such time may be divided between counsel by agreement. 

{i) Disbarment and Discipline. Whenever it appears to 

the court that any member of the bar has been disbarred or sus

pended from practice or convicted of a felony, he shall not be 

permitted to practice before the court until he is thereafter 

reinstated according to existing statutes and rules. 

Whenever any proceeding for disbarment is filed in the 

court involving an issue of fact for trial by the court, the 

presiding Judge of the judicial district in which the proceed

ing is filed may assign such cause for trial to another judge of 

the same district or a different district. 

Rule 82. Attorney's Fees. 

(a) Allowance to Prevailing Party as Costa. 
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(1) unless the court, 1n 1ts d.1.scret1on, other

wise d.1.rects, the following schedule of attorney's fees will be 

adhered to in fixing such fees for the party recovering any 

money judgment therein, as part of the costs of the action al

lowed by law: 

First 
Next 
Jxext 
Next 
Next 
Next 

First 
Next 
Next 
Next 
Next 
Next 
Next 

ATTORNEY'S FEES IN AVERAGE CASES 

I 
1,000 
4,000 
5,000 
5,000 

10,000 
25,000 

I 
1,000 
1,000 
1,000 
2,000 

10,000 
10,000 
25,000 

Liens 

Contested 

Non-Liens 

Contested 

25% 
15% 
10% 

5% 
2% 
1% 

.5% 

Partly 
Contested 

25% 
12.5% 

4% 
1% 

.5% 
• 25% 

Partly 
Contested 

20% 
12.5% 

9% 
3% 
2% 
1% 

.5% 

Non
Contested 

Non
Contes ted 

Should no recovery be had, attorney's fees tor the 

prevailing party may be fixed by the court as a part ot the 

costs of the action, in its d.1.scretion, in a reasonable amount. 

(2) In quiet title, ejectment, replevin and 

specific performance actions, fees will be similar to those of 

liens, subject to the d.1.scretion ot the court, based upon the 

value of the property involved. 

(3) In contested d.1.vorce actions a minimum fee 

of $325.00 may be allowed, with further allowance in the d.1.s

cretion of the court where a lengthy trial is had or where ex

traord.1.nary work is done. In uncontested cases a fee of 
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$225.00 may L'\ allowed. 

The allo.·~nce of attorney fees by the court in conform

ance with the fore..;•/ing schedule is not to be construed as fix

ing the fees between ~ttorney and client. 

{b} Allowance in 1.; .... :ital Cases. In proceedings under 

the provisions of the Mental Mealth Act (Chap. 87, SLA 1957) 

the attorney appointed to represent the patient shall be allow

ed and paid a fee of $25.00, unless the judge, in his discre

tion, orders otherwise. A lay advisor appointed in such pro

ceedings shall be allowed and pa.1~ a fee of $10.00, unless the 

judge, in his discretion, orden otherwise • 

Rule 83. Fees: Witnesses - Physicians - Interpreters 

and Translators. 

The payment of fees and mileage ror witnesses, and for 

phyaioians and interpreters and translators, shall be governed 

by the rules for the aclm1nistrat1on of the courts. 

Rule 84. Regulation ot conduct in the Courtroom. 

The taking of photographs in the courtroom during the 

progress of judicial proceedings or radio or television broad

casting ot judicial proceedings from the courtroom shall not 

be permitted by the court. 

PART X. GENERAL PROVISIONS 

Rule 85. Applicability in General. 
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(a) Probate - Adoption - Mentally Ill. In probate and 

adoption proceedings and in proceedings involving the mentally 

ill these rules are not applicable except to the extent that 

the practice in such proceedings is not set forth in the 

statutes of the state, and except that all such proceedings may 

be made the subject of an order of reference to a master under 

Rule 53. The term "probate" as uaed herein includes the admini

stration of decedents' estates, guardian and ward, and dower •. 

(b) Scire Facias - Quo warranto. The writs of scire 

facias and quo warranto, and proceedings by information in the 

nature of quo warranto, are abolished. Relief available under 

those forms or under the provisions of statutes may be obtain

ed by appropriate action or by appropriate motion under the 

practice prescribed in these rules. 

(c) Mandamus. The writ of mandamus is abolished. Re

lief heretofore available by mandamus as prescribed by statutes 

may be obtained by appropriate action or by appropriate motion 

under the practice prescribed in these rules. 

(d) Administrative Subpoenas. These rules are appli

cable to proceedings in court to compel the giving of testimony 

or production of documents in accordance with subpoena issued 

or other authority exercised by an officer or agency of the 

state, except as otherwise provided by order of the court in 

the proceedings. 

Rule 86. Procedure Not Otherwise Specified - Construc

tion of Statutes. 

These rules are designed to provide for the efficient 
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operation of the courts of the State of Alaska. .no specific 

procedure is prescribed by rule or statute, the court may pro

ceed in any lawful manner not inconsistent with these rules, 

the constitution, and the common law. Where official desiGna

tions or titles are used or functions prescribed by statute3 in 

force at the time of adoption of these rules, they shall be 

construed to relate to corresponding state titles, designations 

and functions existing after the transition of Alaska from the 

status of a territory to that of a state. 

Rule 87. Legal Effect of Rules - Statutes Superseded. 

These rules are promulgated pursuant to constitution:ll 

authority granting rule making power to the supreme court, and 

to the extent that they are inconsistent with any procedural 

statute shall supersede such statute to the extent of such in

consistency. The statutes designated in Appendix A to the::ic 

rules are considered superseded by these rules and no longer 

applicable. The designation in Appendix A is not exclusive:, 

and where there may be a conflict between a statute and a rule, 

the applicable rule governs to the extent of such conflict. 

Rule 88. Relaxation of Rules. 

These rules are designed to facilitate business and ~d

vance Justice. They may be relaxed or dispensed with by the 

court in any case where it shall be manifest to the court that 

a strict adherence to them will work injustice. 

Rule 89. Penalties. 

For any infraction of these rules, the court may with-
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hold or assess costs or attorney's fees as the circumstances of 

the case and discouragement of like conduct in the future may 

require; and such costs and attorney's f~es may be imposed up

on offending attorneys or parties. 

Rule 90. Forms • 

The forms contained in the appendix of forms are su!'fi

cient under the rules and are intended to indicate the simpli

city and brevity of statement which the rules contemplate. 

Rule 91, Title. 

These rules may be known and cited as the Rules of Civil 

Procedure, 

Rule 92. Effective Date. 

These rules become effective on the date to be establish

ed by order Of the supreme court, They shall govern all civil 

actions and proceedings thereafter commenced and so far as just 

and practicable all proceedings then pending, 
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PART XI. DISTRICT MAGISTRATES 

Rule 93, Scope of Rules - Construction. 

(a) Scope of Rules. 

(1) The procedure in civil actions and pro

ceedings before a district magistrate shall be governed by 

the rules governing the procedure in the superior court to 

the extent that such rules are applicable. 

(2) The fallowing rules are inapplicable in 

their entirety to proceedings before a district magistrate: 

Rule ~ 
Rule 27 Depositions Before Action or Pending Appeal. 

Rule 57 Declaratory Judgments. 

Rule 65 Injunctions. 

Rule 66 Receivers. 

Rule 70 Judgment for Specific Acts - Vesting Title. 

Rule 72 Condemnation of Property. 

(3) The following proceedings before a district 

magistrate shall not be governed by these rules: 

(i) Proceedings for establishing the fact of 

death of any person as prescribed by law (Ch. 89 SLA 1953). 

(ii) Proceedings under the Village Incorpora

tion Act of 1957 (Ch. 150 SLA 1957). 

(iii) Proceedings concerning minors under the 

age of 18 years under statutes relating to juvenile courts 

(Ch. 145 SLA 1957}. 
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(4) These rules are not applicable to proceedings 

relating to forceable entry and detainer except to the extent 

that the practice in such proceedings is not set forth in the 

statutes relating to that subject. 

(b) Construction. Where the words "court" or "Judge" 

are used in these rules, they shall be construed to include a 

district magistrate, and where functions and duties are pre

scribed for the clerk, they shall be performed by the magis

trate or his clerk. 

Rule 94. Record of Proceedings, 

In actions and proceedings before a district magistrate 

the provisions for keeping a stenographic or electronic record 

as required by Rule 75 (a) shall be permissive rather than 

mandatory. 

Rule 95. Notice or Orders or Judgments. 

Notice of the entry of an order or Judgment shall be 

given by the magistrate as provided by Rule 73 (d). Lack of 

notice of the entry by the magistrate does not affect the time 

to appeal or to petition for review or relieve or authorize 

the magistrate to relieve a party f.or failure to appeal or 

petition for review within the time allowed, except as permit

ted in Rules 101 and 113. 

-130-

PART XII. DEPUTY MAGISTRATES 

Rule 96. Scope of Rules. 

(a) In General. The procedure in civil actions and 

proceedings before a deputy magistrate shall be governed by 

the rules governing the procedure in the superior court and 

before a district magistrate to the extent that such rules are 

applicable. 

(b) Action By District Magistrate. If in any action or 

proceeding a deputy magistrate finds it impracticable to pro

ceed or finds himself at a disadvantage because of the applica

tion of any of such rules, he may hold the action or proceeding 

in abeyance, without prejudice to the rights of the parties, 

for further action by the district magistrate. 

Rule 97. Pleadings. 

(a) Claims for Relief. An action before a deputy magi

strate is commenced by filing a claim for relief. If such a 

claim is based upon a written instrument and the nature and ex

tent of the claim is shown by such instrument, then it is suf

ficient if the instrument alone is filed with the deputy magi

strate. In other cases there must be filed a short and plain 

written statement showing the nature of the claim for relief. 

(b) Defenses. A party defending against a claim may 

follow the same procedure - by either filing a written instru

ment which shows the nature and extent of his defense, or by fil

ing a short and plain statement in writing showing the nature of 

his defense. 
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(c) Affidavits. If any such written instrument has been 

lost or destroyed, a party may file an affidavit stating the 

facts of such loss or destruction and stating what the instru

ment eontained. 

(d) Formality Not Required. Formal pleadings and mo~ 

tions are not required. 

Rule 98. Summons. \ -~ ~ 
1 ... r · ., ·' 

(a) Delivery to Peace Officer for Service. When a claim 

for relief has been filed, the deputy magistrate shall promptly 

sign a sununons and deliver it to a peace officer or other per

son appointed to serve it for service on the defendant. 

(b) ~ The summons shall state -

(l) That the defendant must appear before the 

deputy magistrate at a definite time and place to be named in 

the summons. 

(2) That at such time and place the defendant 

must answer the plaintiff's claim for relief and present what

ever defenses that he has. 

(3) That if the defendant does not appear at the 

time and place stated, or if he does not answer the claim for 

relief or present any defense thereto, that a Judgment by de

fault will be given against him for the relief asked for by.the 

.plaintiff. 

(c) Time of Service. The swmnons must be served on the 

defendant at least 5 days before the time that the defendant is 

required to appear before the deputy magistrate. 
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hour ar!:~ ,:•:1:r .:::::":':. ~::::en~~~::: ::.:n~~ i 
tore the cl.enuty magistrate. If he does not appear within that . 

time, then :t i;ne request of the plaintiff the deputy magistrate .. t 
shall give Judgment ·for the plaintiff for the relief asked for 

in the claim for relief. 

Rule 99. Trial By Jury or By Deputy Magistrate. 

(a} Demand. Any party may demand a trial by Jucy of any 

issue triable or right by a Jury by either (l) serving upon the 

magistrate and other parties a demand therefor in writing, or 

(2) by making an oral demand therefor in the presence of the de

puty magistrate. If the demand is oral, the deputy magistrate 

shall promptly make a notation of the same in his docket. A de

mand for a trial by Jury may be made at any time after the com

mencement of the action and not later than 2 days prior to the 

•t 
{ 

:~ 
~ 
J 

~ 

.. 
day set for trial. If a demand is in writing it may be written up~: 

on a pleading of the party, or may be by separate written instru- ·~;: 
:ft ment. . i· 

{b) Pazment or Fees. The party demanding a trial by Jucy i 
at the time of demand must pay such fees as may be required by f~ 

the rules for the administration or the courts. ~· 
.~: 

(c) Waiver. The failure of a party to demand a trial ~d 
~· 

by Jury as required by this rule, or to pay all of the fees pro- ~: 
;( 

V1ded by subdivision (b) or this rule, constitutes a waiver by 
'],: 

~· 
~~: 

him of trial by Jury. A demand for tJ1_al by Jury made as herein 
ti 

proV1ded may not be w1 thdrawn w1 thout the consent of the parties. }t; 

(d) Trial Bl Deputy Magistrate. If trial by Jury is 
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waived as herein provided, the action must be tried by the depu

ty magistrate without a Jury, unless the parties stipulate 

orally or in writing that the action be tried by a Jury despite 

the waiver. If the stipulation is oral, a notation of the same 

must be made in the deputy magistrate's docket. 

(e) Instructions. If an action is tried by a Jury, 

the deputy magistrate shall not instruct the jury other than to 

define the nature of the action and the issues of fact to be de

termined by the jury. Instructions may be given orally and do 

not have to be in writing. 

(f) Jurors. The procedure for the selection, summoning 

and impanelling of jurors shall be as provided by stat:ite (Sec. 

68-6-8 ACLA 1949) . The procedure for the examination of jurors 

shall be governed by Rule 47. 

Rule 100. Findings - Judgment. 

If an action is tried by the deputy magistrate without 

a jury, it is not necessary that the deputy magistrate make 

any special findings of fact or conclusions of law. It is suf

ficient for the deputy magistrate to give Judgment generally 

as the law and evidence might reqllire, setting forth in the 

judgment the exact relief given. It is not necessary to comply 

with the provisions of Rule 78. 

PART XIII. APPEALS FROM MAGISTRATE COURTS 

Rule 101. Appeal: Time - Notice - Cost Bond. 

(a) When Taken. The time within which an appeal may be 
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taken from a Judgment of a magistrate court to the superior 

court shall be 30 days from the date of entry of the Judgment 

appealed from, except that upon a showing of excusable neglect . 
based on a failure of a party to learn of the entry of the judg

ment the court from which the appeal is taken may, in any ac

tion, extend the time for appeal not exceeding 30 days from the 

expiration of the original time herein prescribed. 

(b) Designation of Parties. The party appealing shall 

be :known as the appellant and the adverse party as the appellee. 

(c) Notice of Appeal. 

(1) Written Notice. A party may appeal from a 

judgment by filing with the magistrate a notice of appeal in 

duplicate, with sufficient additional copies for all parties. 

The notice of appeal shall contain the following: 

(i) The title of the action. 

(ii) The names of the parties taking the 

appeal. 

(iii) The judgment or part thereof appealed 

f'rom and the date of its entry. 

(iv) The name of the court to which the ap-

peal is taken. 

(v) A concise statement of the grounds of 

appeal. 

Notification of the filing of the notice of appeal 

shall be given by the magistrate by mailing copies thereof to 

all the parties to the judgment other than the party or parties 
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taking the appeal, but 

validity or the appeal. 

his failure so to do does not affect the 

The notification to a ,party shall be 

of the notice of appeal to his attorney given by mailing a copy 

Party i s not represented by an attorney, 
of record or, if the 

t hi last known address. then to the party a s 

be dispensed 

( 2 ) oral Notice. A written notice of appeal may 

w:Lth if at the time the decision is rendered or 

judgment entered a party gives oral notice of appeal in open 

court when the other parties to the action are present or re-

presented~ 

(d) Docket Entries. A notice or appeal, whether in 

writing or oral, shall be entered in the magistrate's docket at 

the time the notice is filed or given, as the oase may be. 

(e) cost Bond on Appeal. A bond on appeal shall be filed 

w1 th the magistrate not later than 30 days after entry of the 

judgment appealed from. The bond shall be in an a.mount to be 

t t It Shall have sufficient surety and fixed by the magis ra e. 

shall be conditioned to secure the payment of aosts 1f the ap-

t rfi d or such costs as the peal is dismissed or the judgmen a rme , 

rt ma" award if' the judgment .is modified. After a superior cou ,, 

bond on appeal is filed, an appellee may by motion raise objec-

tions to the form or amount of the bond or to the sufficiency 

of the surety which shall be determined by the superior court. 

d i fil d no Separate cost bond on appeal If a supersedeas bon s e • 

is required. 

R 1 102 Stay of Proceedings to Enforce Judgment -u e • _ _ 

supersedeas Bond. 
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(a) Automatic Stay. Except as to judgments entered 

on default or by consent or on confession, no execution shall 

issue upon a judgment of a magistrate court nor shall pro

ceedings be taken for the enforcement of such judgment until 

the expiration of 2 days after its entry. 

(b) Stay Upon Appeal - Supersedeas Bond~ When an appeal 

is taken, the appellant may obtain a stay of proceedings to en

force the judgment by filing a supersedeas bond with the magis

trate not later than 30 days after entry or the judgment ap

pealed from. The bond shall be conditioned for the satisfaction 

in full of any judgment (including interest and costs.) which may 

be given against the appellant by the superior court, or for 

satisfaction in full of the judgment (including interest and 

costs) of the magistrate court if the appeal is dismissed. 

'(c) Proceedings on Stay. When an appeal is taken the 

magistrate shall enter in the docket whether or not the pro-

ceedings to enforce a judgment have been stayed. I.f the pro-

ceedings are stayed and process has been issued to enforce the 

judgment, the magistrate must recall the same by written notice 

to the officer holding the process. Thereupon the pro,cess must 

be retuIT1ed to the magistrate, and all property seized or lev

ied upon by virtue of such process must be released if it has 

not been sold, and in cases of civil arrest, the person arrest

ed must be released from custody. This subdivision of this 

rule shall not be construed as making any stay retroactive or 

as invalidating any proceedings or levies prior to the time the 

stay becomes effective. 

Rule 103. Cost and Supersedeas Bonds: Failure to File -

Insufficiency - Application of Rule 80. 

-137-



(a) Failure to File or Insufficiency of Bond. If a 

st bond on appeal or supersedeas bond is not filed within 30 

cys after entry of the judgment appealed from, or if the bond 

lled is found insufficient, application for leave to file any 

JCh bond may be made only in the superior court. 

(b) Applicability of Rule 80. The provisions of Rule 

.Q relating to bonds and undertakings shall be applicable to 

:est and su~ersedeas bonds on appeals from a magistrate court. 

Rule 104. Record on Appeal. 

(a) Contents of Record. After an appeal has been taken, 

the ma~istrate shall prepare under his hand and seal and trans

nit to the clerk of the superior court of the judicial district 

\·:here the magistrate's court is situated the record on appeal, 

1·:hich shall consist of the following: 

(1) The duplicate notice of appeal, if the notice 

is in 1·:riting. 

(2) All docket entries. 

(3) All pleadings and motions. 

(4) All orders, judgments and opinions. 

(5) All exhibits received in evidence. 

(6) All other original papers relating to the ac-

tion and which have been filed with the magistrate. 

(7) A record of any evidence or proceedings which 

may have been electronically recorded or stenograph1cally re

ported. 

(b) Time for Filing Record in Superior Court. The re

cord on appeal shall be forwarded by the magistrate to the 

clerk of the superior court promptly upon the expiration of 30 

days from the entry of the judgment appealed from. 

(c) Power of Court to Correct or Modify Record. If any 

difference arises as to whether the record on appeal truly dis

closes what occurreQ in the magistrate court, the difference 

shall be submitted to and settled by the superior court and the 

record.made to conform to it, If anything material to either 

party is omitted from the record on appeal by error or acci

dent or is misstated therein, the parties.by stipulation, or 

the superior court on motion or of its own initiative may di

rect that the omission or misstatement shall be corrected, and 

if necessary that a supplemental record shall be certified and 

transmitted by the magistrate court. 

Rule 105. Superv1.sion By Superior Court - Trial De 

Novo. 

(a) Supervision By Superior Court, The superv1.sion and 

control of the proceedings on appeal shall be in the superior 

court from the time the record on appeal is filed with that 

court. The court may at any time, upon notice, entertain ap

propriate motions which shall include motions to dismiss the ap

peal, for directions to the magistrate, or to modify or vacate 

any order or action of the magistrate in relation to the appeal. 
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(b) Trial De Novo. At the time the record on appeal is 

filed with the superior court, the action shall be considered 

as having been commenced in that court. All further proceed

ings in such action shall be gOVQl'!'led by the rules governing 

procedure 1n the superior court, o~cept (1) no summons nor any 

amended or additional pleadings shall be served unless authorized 

or required by the court, and (2) a demand for trial by jury as. 

provided by Rule 38 of any issue triable of right by a jury 

must be served not later than 10 days after the date of filing 

the record on appeal. The hea?'ing or trial of the action shall 

be upon the record thus filed and upon such evidence as the 

parties shall produce in the superior court. 

Rule 106. 01s.m1~.~f11 of Ap;eet}. 

(a) Dismissal By Agreemept_•Mag1s~rate Court,. If tht 

record on appeal has not been filed with the sup~r1or court 

the parties, with the approval or the magistrate, may dismiss 

the appeal by stipqlation filed with the magist~ate, or the 

magistrate may dismiss the appeal upon the motion and notice by 

the appellant. 

(b) Dismissal 1'.31 ~eement -: Superior Court. Whenever 

the parties shall file with the clerk of the superior court an 

agreement in writing that an appeal be dismissed, specifying 

the terms with respect to costs, and shall pay to the clerk of 

that court any fees that may be due him, the clerk shall enter 

an order of dismissal of the appeal without turther reference 

to the court. 

(c) Dismissal By ApPellant. Whenever an appellant shall 

file with the clerk of the suporior court a motion to dismiss an 
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appeal, with proof of service as prescribed by these rules, and 

shall tender to the clerk any fees and costs that may be due, 

the adverse party, within 10 days after service thereof, may 

file an objection. Within 5 days thereafter the party moving 

for dismissal may file a reply, after which time the matter 

shall be presented to the superior court for its determination, 

If no objection is filed, the clerk shall enter an order of 

dismissal without further reference to the court. 

(d) Dismissal In Other Cases. At any time the superior 

court may entertain a motion to dismiss an appeal for failure 

to prosecute the same or for failure to comply with these rules. 

(e) Costs. If an appeal is dismissed by order of the 

superior court, the court may make such order for the payment 

of costs as it may deem proper. 

Rule 107. Hearing Without Trial De Novo. 

When the questions presented by an appeal to the super

ior court can be determined without a trial de novo, the par

ties may sign a statement of the case waiving a trial de novo, 

and setting forth the questions for decision by the superior 

court and how they were decided by the magistrate court. The 

statement may also contain so many of the facts averred and 

proved or sought to be proved as are essential to a decision of 

the questions by the superior court. The statement shall in

clude a copy of the judgment appealed from, a copy of the no

tice of appeal, and such other papers and documents as the par

ties may deem appropriate. If the statement conforms to the 

truth it, together with such additions as the superior court 

may consider necessary to fully present the.questions raised by 
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PART'XIV. SUPPLEMENTARY REMEDIES IN AID OF SUPERIOR ""'JRT 
the appeal, shall be approved by the superior court as the re- JURISDICTION 

cord on appeal. 

Upon consideration of such appeal, the superior court 

may affirm, modify, vacate, set aside or reverse the judgment 

of the magistrate court, and may remand the action and direct 

the entry of such appropriate judgment or order, or require fur

ther proceedings to be had, as may be Just under the circumstan-

ces. 

Rule 108. Death of a Party. 

(a) Substitution. The death of a party shall not affect 

any appeal taken or the right to take an appeal, except as lim

ited by subdivision (b) of this rule. The proper representatives 

of the estate, or in the personalty or realty, of the deceased 

party, according to the nature of the case, may voluntarily ap

pear and be substituted as parties for the decedent, or substi

tution may be effected as in the case of death of a party pend

ing an action in the superior court. Thereupon proceedings shall 

be had as in other cases. 

(b) Time. The times specified in these rules for tak

ing an appeal, or for taking any of the further steps to secure 

a review of the judgment appealed from, shall be extended for 

the time necessary to enable such representatives to be substi-

tuted for the deceased party; provided, that such time shall not 

extend for more than sixty (60) days after the date of death of 

such party. If substitution is not effected within such period, 

the rules relating to the time for taking an appeal, or for 

taking such further steps to secure review of the judgment ap

pealed from, shall be as fully applicable as in other cases. 
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Rule 109. Petition for Review. 

An aggrieved party may petition the superior court for 

review of any order or decision of a magistrate court or an 

administrative agency where there is no appeal or other plain, 

speedy or adequate remedy, end where the magistrate or admini

strative agency appears to have exercised his or its functions 

erroneously or to have exceeded his or its jurisdiction, to the 

injury of some substantial right of such party. 

Relief heretofore available by writs of review, certior-

· ari, mandamus, prohibition, and other writs may be obtained by 

petition for review under the practice prescribed in these.rules. 

Rule 110. Considerations Governing Review. 

A review shall not be a matter of right, but will be 

granted only: 

(1) Where the order or decision sought to be re

viewed is of such substance and imPortance as to justif'y devia

tion from the normal appellate procedure by way of appeal and 

to require the immediate attention of the superior court; 

(2) Where the sound policy behind the general rule 

of requiring appeals to be taken only from final judgments is 

outweighed by the claim of the individual case that justice de

mands a present and immediate review of a particular non-appeal

able order or decision; or 

(3) Where the magistrate court or administrative 

agency has so far departed from the accepted and usual course of 
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tdicial or administrative proceedings, as to call for the superior 

>urt•s power of supervision and review. 

Rule 111. How to Seek Review. 

(a) The Petition. A party may seek review of any such 

,rder or decision by filing with the superior court a petition 

which shall show the following: 

(1) The order or decision sought to be reviewed, 

described with convenient certainty. 

(2) The errors alleged to have been committed by 

the magistrate or administrative agency. 

(3) The relief sought by the petitioner. 

Service of the petition shall be made in conformity with 

Rule 5 and when filed shall be accompanied by proof of service 

on all parties. 

(b) Cost Bond. There shall be filed with the petition, 

or at such other time as the court may allow, a cost bond in 

an a.mount to be fixed by the superior court. It shall be con

ditioned to secure the payment of costs if the petition is de

nied or if the order or decision sought to be reviewed is af

firmed, or such costs as the superior court may award if the 

order or decision is modified. After a cost bond has been fil

ed, a respondent may by motion raise objections to the form or 

amount of the bond or to the sufficiency or the surety which 

shall be determined by the.superior court. If a supersedeas 

bond is filed, no separate cost bond is required. 

(c) Designation of Parties. The party seeking review 
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shall be known as the petitioner. All other parties t-. .;he 

proceedings shall be named as respondents. 

Rule 112. Order for Filing of Record. 

(a) Issuance of Order. At any time after the filing of 

the petition, the superior court, with or without notice or 

hearing, may enter an order directed to the magistrate or ad

ministrative agency whose order or decision is sought to be re

viewed, requiring that there be forwarded to the superior court, 

within a time specified in such order, the originals or copies 

. or suoh of the record and proceedings of the magistrate or ad

ministrative agency as the court may direct, in order that the 

same may be reviewed by the superior court. 

(b) Service of Order. Certifi d i e cop es of the order re-

rerred to in subdivision (a) shall be served forthwith (1) upon 

the magistrate or administrative agency in the manner provided 

for service of summons in Rule 4, and (2) upon each of the par

ties affected thereby, in the manner provided in Rule 5. 

( c) Stay. 'tlhen a petition for review has been filed, the 

superior court in its discretion may stay rurther proceedings by 

the magistrate or admi i t ti n s ra ve agency and the operation or 

enforcement of the order or dee1sion sought to be reviewed upon 

such terms as to bond or otherwise as the court considers pro

per for the security of the rights of the adverse party. 

Rule 113. Time for Seeking Rev1e,·1. 

The time within which a petition for review may be filed 
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iall be 10 days from the date of the order or decision sought 

, be reviewed, except that upon a showing of excusable neglect 

ased on a failure of a party to learn of the order or decision 

he superior court may extend the time for filing the petition 

1ot exceeding 10 days from the expiration of the original time 

1ere1n prescribed. 

Rule 114. Hearing on Review. 

A hearing on review shall be on the record unless the 

superior court, in its discretion, shall direct that the matter 

be heard wholly or partly on oral testimony or depositions or 

that· other evidence be submitted. 

Rule 115. Authority of Superior Court. 

Upon consideration of a petition for review, the superior 

court may affirm, modify, vacate, set aside or reverse any order 

or decision of a magistrate court or administrative agency, and 

may remand the action or proceeding and direct the entry of such 

appropriate judgment or order, or require such further proceed

ings to be had as may be just under the circumstances. 

Rule 116, Applicability of Rules Governing Appeals. 

Rules 106 and 108 shall apply to petitions for reV1ew. 

-146-

ORDER ADOPTING RULES 

It ie hereby ordered: 

That the foregoing rules, numbered 1 to 116, inclusive, 

.be and the same are hereby adopted as the Rules of Civil Proce-

dure governing the superior court and the magistrate courts of 

the State of Alaska effective at a date to be detennined by 

further order of the court. 

1959. 

Dated at Juneau, Alaska, this 9th day of October, 

/s/ Buell A. Nesbett 
Chief Justice · 

/s/ Walter H. Hodge 
Associate Justice 

/s/ John H. Dimond 
Associate Justice 
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APPENDIX A 

STATUTES CONSIDERED SUPERSEDED BY THE RULES OF CIVIL PROCEDURE 

(All references are to the Alaska C0111Piled Laws Annotated 1949, 
and the 1957 Cumulative Supplement) 

Secs. 53-3-1 througn 53-3-7 
Secs. 53-3-10 and 53-3-11 
Sec. 54-2-2 
Sece. 54-3-1 and 54-3-2 
Sec. 54-4-4 
Secs. 54-6-5 and 54-6-6 
Sec. 55-1-1 
Sec. 55-1..:1a cum. Supp. 
Secs. 55-1-2 and 55-1-3 
Sec. 55-2·13 
Sec. 55·3-l 
Sec, 55-3-3 
Sec. 55-3-5 
Seo. 55-3-7 
Sec. 55-3-ll 
Secs. 55-3-15 through 55-3-18 
Sec, 55-4-l 
Secs, 55-4-3 througn 55-4-7 
Seo. 55-4-13 
Secs. 55-5·1 through 55-5-8 
Secs, 55-5-16 through 55-5-19 
Secs. 55-5-31 and 55-5-32 
Secs, 55-5-41 through 55-5-46 
Secs. 55-5-51 through 55-5-55 
Secs. 55-5-61 througn 55-5-64 
Secs. 55-5-71 through 55-5-82 
Secs, 55-6-51 through 55-6-53 
Secs. 55-6-55 and 55-6-56 
Secs. 55-7-l through 55-7-10 
Sec. 55-7-81 
Sec. 55-7-85 
Sec. 55-7-87 
Secs. 55-7-91 through 55-7-93 
Secs. 55-7-101 through 55-7-109 
Secs. 55-7-121 through 55-7-127 
Secs. 55-7-133 through 55-7-136 
Secs. 55-8-1 througn 55-8-5 
Secs. 55-9-1 througn 55-9-3 
Sec, 55-9-11 
Sec. . 55-9•13 

Sec. 55-9-41 
Secs, 55-9-44 through 55-9-49 
Secs. 55-9-64 and 55-9-65 
Sec. 55-9-71 
Secs. 55-10-1 througn 55-10-7 
Seo. 55-11-1 
Seo. 55·11-3 
Secs, 55-11-11 and 55-11•12 
Secs, 55-11-21 through 55-11-24 
Secs. 55-11-31 through 55-11-39 
Secs. 55-11-58 through 55-11-61 
Sec. 55-ll-66 
Sec. 55-11-71 
Sec, 56-2-3 
Sec. 56-4-1 
Secs. 57-2-1 through 57-2-10 
Secs. 57-5-l tnrougn 57-5-3 
Sec. 58-l-3 
Secs, 58-3-l through 58-3-4 
Secs, 58-3-6 and 58-3·7 
Sec. 58-4-1 
Secs, 58-4-11 througn 58-4-13 
Secs, 58-4-21 througn 58-4-27 
Secs. 58-4-31 through 58-4-40 
Sec. 58-7-7 
Secs. 58-8-1 through 58-8-8 
Seo, 67-1•3 
Sec, 68-l-l 
Secs. 68-3-1 through 68-3-3 
Secs. 68-4-l through 68-4-6 
Secs. 68-5-1 and 66-5-2 
Sec. 68-6-3 
Secs. 68-6-5 through 68-6-7 
sec. 68-7-1 
Secs. 68-7-16 through 68-7-18 
Seas, 68-9-l through 68-9-15 

-148-

APPENDIX OF FORMS 

Introductory Statement •••••••••••••••••••••••• 151 

Form No. 
l Summons (Superior Court) ••••••••••••••••••••• 152 

2 

3 

4 

5 

6 

7 

8 

9 

10 

ll 

12 

13 

14 

15 

16 

17 

summons {Magistrate court - District 
Magistrate)... • • • • • • • • • • • • • • • • • • • • • • • • • • 153 

sum.~ons (Magistrate Court - Deputy 
Magistrate)............................. 154 

complaint on A Promissory Note............... 156 

Complaint On An Account...................... 158 

Complaint for Goods Sold and Delivered....... 159 

Complaint for Money Lent .••.••••••••• ~....... 160 

Complaint for Money Paid By Mistake.......... 161 

Complaint for Money Had and Received......... 162 

Complaint tor Negligence..................... 163 

Complaint for Negligence Where Plaintiff Is 
Unable to Determine Definitely Whether 
One or the Other of Two Persons is 
Responsible or Whether Both Are Respon
sible and Where His Evidence May Justi
fy a Finding of Wilfulness or of Reck-
lessness or of Negligence............... 164 

Complaint for Conversion..................... 165 

Complaint for Specific Performance of Con-
tract to Convey Land.................... 166 

Complaint on Claim for Debt and to Set Aside 
Fraudulent Conveyance Under Rule 18(b).. 168 

Complaint for Interpleader and Declaratory 
Relief. . . • • . • • . . . • . . . • . .. . . . . . . • • • . . . . . . . 170 

Motion to Dismiss Under Rule l2(b) Presenting. 
ing Defenses of Failure to State A Claim, 
of Lack of Service of Process, and of 
Improper Venue • •.•.•.•.• ·• • • • • • . • • • . • . • . . 172 

Answer Presenting Defenses Under Rule l2(b) .• 174 
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Form No. 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

Answer to Complaint Set FoI'th in Form 9, 
With Counterclaim For Interpleader...... 176 

Motion to Bring In Third-Party Defendant..... 178 

Motion to Intervene As A Defendant Under 
Rule 24 ................... · ••••••••••••••••• 

Intervener's Answer.......................... 182 

Motion for Production of Documents, Etc., 
Under Rule 34........................... 183 

Request for Admission Under Rule 36.......... 185 

Allegation of Reason for Olll1tt1ng Party...... 186 

Pre-Trial Order.............................. 187 

Judgment on Jury Verdict •••• ~ •••••••• ;....... 190 

Judgment on Trial to the Court............... 192 

Notice of Appeal to Supreme Court of Alaska.~ 193 

Notice of Appeal From Magistrate Court to 
Superior Court.......................... 194 
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INTRODUCTORY STATEMENT 

l. The following forms are intended for illustration on

ly. They are limited in number. No attempt is made to furnish 

. a manual of forms. With the exception of Forms 2, 3 and 29, each 

rorm assumes the action to be brought in the superior court. As 

indicated in footnote 1 of Form l, the number of the Judicial 

district should be indicated in the caption, 

2. Forms 2 and 3 assume the action to be brought before a 

district magistrate and a deputy magistrate, respectively. Whe

ther the action is brought before a district magistrate or a depu

f;J' magistrate, in each case the first line in the caption should 

state "District Magistrate Court for the State of Alaska." As 

indicated in Form 3, when an action is brought before a deputy 

magistrate, there should be indicated not only the number of the 

Judicial district, but also the city, town or village where the 

office or the deputy magistrate is located. 

3. In the caption of the summons and 1n the caption of the 

complaint all parties must be named, but in other pleadings and 

papers it is sufficient to state the name of the first party on 

either side, with an appropriate indication of other parties. 

See Rule 4 (b), 7 (b)(2) and lO(a). For more specific provisions 

relating to the form or pleadings and other papers see Rule 76. 

4. Each pleading, motion and other paper is to be signed 

in his individual name by at least one attomey·of record (Rule 

ll). The attoiney•s name is to be followed by his address as in

dicated in the forms. For add1 tional requirements relating to 

the name, address and telephone number of attorneys, see Rule 

76(d)(l). 

5. If a party is not represented by an attorney, the sig

nature and address of the party are required in place of those of 

the attorney. 
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Form 1 

Su.rnmons (Superior Court) 

SUPERIOR COURT FOR THE STATE OF ALASKA 

1 JUDICIAL DISTRICT 

Plaintiff, 
Civil Action No. 

vs. 
SUMMONS 

Defendant. 

To the above-named Defendant: 

You are hereby summoned and requ1red to serve upon --~ 

, plaintiff's attorney, whose address is 
--------~--~-~ 

, an answer to the complaint 
~~~~~~~~~~~~~· 

which is herewith served upon you within 202 days after the 

service of this summons upon you, exclusive of the day of serv

ice. If you fail to do so, judgment by default will be taken 

against you for the relief demanded in the complaint. 

(Seal of Superior Court) 

Dated: 

Clerk of Court 

(This summons is issued pursuant to Rule 4 
of the Rules of Civil Procedure) 

N 0 TES 

1 Insert number of judicial district where action filed, viz., 
"First", "Second", "Third" or "Fourth". 

2 If the state or an office or agency thereof is a defendant, 
the time to be inserted as to it is 40 days. 

SUl111llons (Magistrate Court - District Magistrate) 

DISTRICT MAGISTRATE COURT FOR THE STATE OF ALASKA 

1 JUDICIAL DISTRICT 

Plaintiff, 

vs. Civil Action No. ----
SUMMONS 

Defendant •. 

To the above-named Defendant: 

You are hereby summoned and requ1red to serve upon ____ 

----------' plaintiff's attorney, whose address is 

~----------------------• an answer to the complaint 
which is herewith served upon you within 202 days after the 

service of this summons upon you, exclusive of the day of serv

ice, If you fail to do so, judgment by default will be taken 

against you for the relief demanded in the complaint. 

(Seal of District 
Magistrate Court) 

Dated: 

D!sti'ict Magistrate 

N 0 TES 
1 Insert number of judicial district where action filed, viz., 

"First", "Second", "Third" or "Fourth". 
2 If the state or an office or agency thereof is a defendant, 

the time to be inserted as to it is 40 days. 
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Form 3 

Sununons (Magistrate Court - Deputz MagistrateJ1 

DISTRICT MAGISTRATE COURT FOR THE STATE OF ALASKA 

_2 ______ JUDICIAL DISTRICT, AT ___ _,,3,__ __ 

Plaintiff, 

vs. . Civj.l Action No. 

SUMMONS 
Defendant. 

To the above-named Defend.ant: 

You are hereby summoned and required to appear before 

the undersigned Deputy Magistrate at _4 _________ _ 

--------------• on --------• 19 __ , 
at the hour of -----'"·• and answer and present any defense 

you might have to a claim for relief against you which has 

been filed by the above-named plaintiff. The plaintiff asks 

for relief against you as follows: 5 --------------

If you fail to appear at the time stated herein, a Judg

ment by default will be given against you for the relief asked 

for in plaintiff's claim. 

(Seal of District 
Magistrate Court) 

Dated: 

Deputy Magistrate 

(Thie summons is issued pursuant to Rule 98 
of the Rulas of Civil Procedure) 

-154-

Form 3 

N 0 TES 

·1 This form of summons is sufficient under the informal proce
dure allowed in actions before a deputy magistrate as pro
vided by Rules 97 and 98. However, a plaintiff may, if he 
so chooses, file a formal complaint in an action before a 
deputy magistrate, and use the form of swnmons for issuance 
by a district magistrate (Form 2), with a change of designa
tion of the person who signs the summons from "District Magi
strate" to "Deputy Magistrate." 

2 Insert number of Judicial District, such as, "First", "Sec
ond", "Third" or "Fourth" • 

3 Insert name of city, town or vj.llage where magistrate's office 
is located. 

4 Insert address of office of deputy magistrate. 

· 5 Insert brief deecript1on of plaintiff 1 s claim, such as: "FOr 
the sum of $ · for groceries· sold by plaintiff to you 
between approilmateb , 19 and 
19 __ .... -- ------
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Form 4 

Complaint On A Promissory Note 

SUPERIOR COURT FOR THE STATE OF ALASKA 

----- JUDICIAL DISTRICT 

Plaintiff, 

vs. 

Defendant. 

. Ci v11 Action No. ___ __... 

COMPLAINT ON A 
PROMISSORY NOTE 

l. on or about -------• 19 __ , defendant exe-

cuted and delivered to plaintiff a promissory note Lin the fol

lowing words and figures: (here set out the note verbatim..l7; 

[ji copy of which ia hereto annexed as Exhibit !iJ; L'Whereby de

fendant promised to pay to plaintiff or order on ------

19 __ , the .sum of---------------- dollars 

with interest thereon at the rate of ------percent per 

annll!Y'. 

2. Defendant owes to plaintiff the amount of said note 

and interest. 

Wherefore, plaintiff demands Judgment against defendant 

for the sum of dollars, interest and 
~------------

coats. 

Dated: 

Attorney for Plaintiff 

-

N 0 TES 

The pleader may use the Jnl'!.ter1al in one of the three 
sets of brackets. His choice will depend upon whether he de
sires to plead the document verbatim, or by exhibit, or accord-

· ing to its legal effect. 

Under the rules free Jolnder of claims is permitted. 
See Rules 8 (e) and 18. Consequently the claims set forth in 
each and all of.the following forms may be Joined with this 
complaint or with each other. Ordinarily each claim should 
be stated in a separate division of the complaint, and the di
visions should be designated as counts successively numbered. 
In particular the rules permit alternative and inconsistent 
pleading. See Form _g_ . 
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Complaint On An Account 

SUPERIOR COURT FOR THE STATE OF ALASKA 

----- JUDICIAL DISTRICT 

Plaintiff, 

vs. 

Defendant. 

Defendant owes plaintiff 

Civil Action No. ----
COMPLAINT ON 
AN ACCOUNT 

~---------------doll a rs according to the account hereto annexed ae Exhibit A. 

Wherefore, plaintiff demands judgment against defendant 
for the sum or 

------------~ dollars, interest 
and costs. 

Dated: 

Attorney for Plaintirr 
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., 
" • 

Fornl 6 

Complaint for Goods Sold and Delivered 

SUPERIOR COURT FOR THE STATE OF ALASKA 

----JUDICIAL DISTRICT 

Plaintiff, 

vs. 

Defendant. 

Civil Action No. 

COMPLAINT FOR GOODS 
SOLD AND DELIVERED 

Defendant owes plaintiff --------------
~ollars for goods sold and delivered by plaintiff to defendant 

between --------' 19 __ and --------' 19 __ • 
Wherefore, plaintiff demands judgment against defendant 

tor the sum or-------------- dollars, interest 

and costs. 

Dated: 

AttoIT1ey for Plaintiff 

N 0 TE 

This form may be used where the action is for an agreed 
price or for the reasonable value or the goods. 
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Form 7 

Complai.nt for Money Lent 

SUPERIOR COURT FOR THE STATE OF ALASKA 

----- JUDICIAL DISTRICT 

Plaintiff, 

VB. 

Defendant. 

Civil Action No. 

COMPLAINT FOR MONEY LENT 

Defendant owes plaintiff 
dollars for money lent by plaint_i_f_f--to~d-e_r_e_n_dan~-t~o-n~~~~~ 

-~~-· 19~~-· 
Wherefore, plaintiff demands Judgment against defendant 

for the sum or 
~~~~~~~~-

dollars, interest 

and costs. 

Dated: 

Attorney for Plaintiff 

Address: --------
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Fo:nn 8 

Complaint for Money Paid BY Mistake 

SUPERIOR COURT FOR THE ST ATE OF ALASKA 

---- JUDICIAL DISTRICT 

Plaintiff, 

vs. 

Defendant. 

Civil Action No. 

COMPLAINT FOR MONEY 
PAID BY MISTAKE 

Defendant owes plaintiff --~~~~~~~~~~~~~

dollars for money paid by plaintiff to defendant by mistake on 

--~~~~~~~~' 19 __ • under the following circumstances: 

(here state the circumstances with particularity - see Rule 9 

{b) ) • 
Wherefore, plaintiff demands judgment against defendant 

for the sum of --~~~~------------~~-dollars, interest 

and costs. 

Dated: 

Attorney for Plaintiff 

Address: 
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l 

Form 9 

Complaint for Money Had and Received 

SUPERIOR COURT FOR THE STATE OF ALASKA 

----- JlJDICIAL DISTRICT 

· Plainti:r:r, 

vs. 

Defendant. 

De:rendant owes plainti:r:r 

Civil Action No. ----
COMPLAINT FOR MONEY 

HAD AND RECEIVED 

----~--~------------do 11 a rs :ror money had and received from l 
~~~~~~~---on 1 --------• 9_, to be paid by de:rendant to plain

tiff. 

Wherefore, plaintiff demands J udgment against defendant 
for the sum or 

--------..... .._~~--- dollars, interest 
and costs, 

Dated: 

Attorney for Plaintiff 

Address: 

-----------------------
N 0 TE 

Insert name of person from whom defendant 
received the money. 
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n 
Form 10 

£9mela1nt ror Negligence 

SUPERIOR COURT FOR THE STATE OF ALASKA 

---- JUDICIAL DISTRICT 

Plaintiff, 

vs. Civil Action No. ----

COMPLAINT FOR NEGLIGENCE 
Defendant. 

l. On--------·' 19_, at l 

-------------------------• defendant negligently 
drove a motor vehicle against plaintiff who was then crossing 

sa1d street. 

2. As a result plaintiff was thrown down and had his 

leg broken and was otherwise injured, was prevented from trans

acting his business, suffered great pain of body and mind, and 

incurred expenses for medical attention and hospitalization in 

the sum of one thousand dollars. 

Wherefore, plaintiff demands Judgment against defendant 

in the sum of dollars and costs. ---------.,-----------
Dated: 

Attorney tor Plalntirt 

Address: 

N 0 TE 

1 Insert description of place where accident occurred, such as 
the name of the street or highway and its location by city, 
town, village or otherwise. 
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Form 11 

Complaint for Negligence Where Plaintiff Is Unable to Determine 
Definitely Whether one or the Other of Two Persons is Responsi
ble or Whether Both Are Responsible and Where His Evidence May 
Justify a Finding or Wilfulness or or Recklessness or of Negli
gence. 

SUPERIOR COURT FOR THE STATE OF ALASKA 

JUDICIAL DISTRICT -----

Plaintiff, 

vs. Civil Action No. 

COMPLAINT FOR NEGLIGENCE 
Defendants. 

l. on--------·· 19 __ , at----------

--------------------------• defendant X or 
defendant Y, or both defendants X and Y, wilfully or reckless-

ly or negligently drove or caused to be driven a motor vehicle 

against plaintiff who was then crossing said street. 

2. Jls a result plaintiff was thrown down and had his 

leg broken and was otherwise injured, was prevented from trans

acting his business, suffered great pain or body and mind, and 

incurred expenses for medical attention and hospitalization in 

the sum or one thousand dollars. 

Wherefore, plaintiff demands Judgment against X or 

against Y or against both in the sum of -----------
-------- dollars and costs. 

Dated: 
I 

Attorney for Plaintiff 

Address:~----------------
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Form 12 

OOmplaj.nt tor Conversion 

SUPERiOR COURT FOR THE STA'l'E OF ALASKA 

JUDICIAL DISTRICT -----

vs. C1Vil Action No. 

COMPLAINT FOR CONVERSION 
J)efendant. 

pn or abol,lt _________ ... 19_. defendant convert-

e4 to P.,.s own use l 

---------------------- ot the value or ---

dollars .. the property or plain-------------------
tiff'~ 

Wherefore, plaintiff demands Judgment against defendant 

w. the 8\Pll or ------------------- dollars ... 

interest and co'5tlil. 
Dated: _______ _ 

Attoiney for Plaintiff 

Address; 

NOTE 

l Insert here a description sufficient to identify the proper
'ti:?" converted. 



Complaint for Specific Performance of 
Contract to Convey Land. 

Form 13 

SUPERIOR COURT FOR THE STATE OF ALASKA 

JUDICIAL DISTRICT -----

Plaintiff, 

vs. 

Defendant. 

Civil Action No. 

COMPLAINT FOR 
SPECIFIC PERFORMANCE 

1. On or about --------' 19 __ , plaintiff and 

defendant entered into an agreement in writing a copy·of which 

is hereto annexed as Exhibit A. 

2. In accord with the prov1sions of said agreement 

plaintiff tendered to defendant the purchase price and request

ed a conveyance of the land, but defendant refused to accept 

the tender and refUsed to make the conveyance. 

3. Plaint~ff now offers to pay the purchase price. 

'Wherefore, plaintiff demands (1) that defendant be re

quj.red speci1"1cally to perform said agreement, (2) damages 1n 

the sum of -------------------- dollars, and (3) 
that if specific performance is not granted plaintiff have 

judgment against defendant in the sum of --------'-----

dollars. ----------
Dated: 

Atton'ley for Plaintiff 

Address: 

Form 13 

N 0 TE 

Here as in Form 4, plaintiff may set forth the contract verba
tim in the complaint or plead it, as indicated, by exhibit, or 
plead it according to its legal effect. Furthermore, plaintiff 
may seek legal or equitable relief or both. 
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Complaint on Claim for Debt and to Set Aside 
Fraudulent Conveyance Under Rule 16 (b}. 

SUPERIOR COURT FOR THE STATE OF ALASKA 

-----JUDICIAL DISTRICT 

Plainti:ff, 

vs. Civil Action No. 

Form 14 

Defendant. 
COMPLAINT FOR DEBT AND TO SET 
ASIDE FRAUDULENT CONVEYANCE 

1 • .Defendant X on or about--------• 19_ 

executed and delivered to plaintiff a promissory note·.Lln the 

:following words and :figures1 (here set out the note verbatimJ7J 

[Ji copy of which is hereto annexed as Exh.ibit !iJ; £:Whereby de-

fendant X promised to pay to plainti:f:f or order on ______ , 

19 __ , the sum of ----------------- dollars, 

with interest thereon at the rate of------~ percent 

per annU!!!;7. 

2. Defendant X owes to plaintif:f the amount of said 

note and interest. 

3. Defendant X on or about --------• 19 __ , 

conveyed all his property, real and personal (or specify and de

scribe particular property) to de:fendant Y for the purpose of 

defrauding plaintiff and hindering and delaying the collection 

of the indebtedness evidenced by the note above referred to. 

Wherefore, plaintiff demands: 

(1) That plaintiff have judgment against defendant x 
for dollars and interest; 

(2) that the aforesaid conveyance to defendant Y be declared 

-1 fiR. 

Form 14 

void and judgment herein be declared a lien on said property; 

and (3) that plaintiff have judgment against the defendants 

for costs. 

Dated: 

Attorney for Plaintif:f 

Address: 



complaint for Interpleader and Declaratory Relief 

SUPERIOR COURT FOR THE STATE O'F ALASKA 

JUDICIAL DISTRICT -----

Plaintiff, 
Civil Action No. 

vs. 

Form 15 

COMPLAINT FOR INTERPLEADER 
AND DECLARATORY RELIEF 

Defendant. 

l. on or about--------' 19_. plaintiff 

issued to A. B. a policy of life insurance whereby plaintiff 

promised to pay to c. D. as beneficiary, the sum of ----

dollars upon the death of A. B. The --------
policy requ:1.red the payment by A. B. of a stipulated premium on 

--------' 19 __ , and annually thereafter as a condition 

precedent to its continuance in force. 

2. No part of the premium due on -------• 19 __ , 

was ever paid and the policy ceased to have any force or effect 

on--------• 19 __ • 

3. Thereafter, on --------' 19 __ , A. B. and 

c. D. died as a result of a collision between a truck and the 

automobile in which A. B. and c. D. were riding. 

4. Defendant E. F. is the duly appointed and acting 

executor of the will of A. B.; defendant G. H. is the duly ap

pointed and acting executor of the will of c. D.; and defendant 

I. K. claims to have been duly designated as beneficiary of 

said policy in place of c. D. 

5, Each of the defendants, E. F., G. H. and I. K. is 

Form 15 

claiming that the above mentioned policy was in full force and 

effect at the time of the death of A. B.; each of them is claim

ing to be the only person entitled to receive payment of the 

amount of the policy and has made demand for payment thereof. 

6. By reason of these conflicting claims of the defen

dants, plaintiff is in great doubt as to which defendant is en

titled to be paid the amount of the policy, if it was in force 

at the death of A, B. 

Wherefore, plaintiff demands that the court adjudge: 

(l) That none of the defendants is entitled to recover 

from plaintiff the amount or said policy or any part thereof. 

(2) That each of the defendants be restrained from in

stituting any action against plaintiff for the recovery of the 

amount or said policy or any part thereof. 

(3}· That, if the court shall determine that said policy 

was in force at the death of A. B •• the defendants be required 

to interplead and settle between themselves their rights to the 

money due under said policy, and that plaintiff be discharged 

from all liability in the premises except to the person whom 

the court shall adjudge entitled to the amount of said policy, 

(4) That plaintiff recover its costs. 

Dated ---------,-------

Attorney for Plaintiff 
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Fomi 16 

Motion to Diem1ee Under Rule 12 (b) Presenting Defenses of 
Failure to State A Claim, of LaQk of Service of P:rQcess, and 
of Improper venue. 

SUPERIOR COURT FOR THE STATE OF ALASKA 

JUDICIAL DISTRICT -----

Plf.\1nt1ff, 

VB. C1v1l Action No. 

MOTION TO DI§MlSS AOT!Olf 

Defendant. 

The d~fendlult lllQvea the QOQJ;"t as follows1 

1. To dismiss the action beoause tl'ie complaint tail• to 

state a claim against 4efendafit upon lihioh "9l1ef can oe •f41ll~ 

(lld. 

2. To d1sm1sa the action or in lieu thereof to void 

the return of service of aummonu gn the gro~d that the defen~ 

dant has not been properly serve<! with prooeqs in this actio11, 

all or whj,ch more cleaTly a:ppea;'B 1n the aff1dav1 ta or __ _ 

--........ --....-_,...------------- and -...--.--..---------------
he :re to annexed aa Exlrl,b1t A and Exhiblt B respectively. 

3. To dismiss the aotiQn on 1itie gJ"'1und that j.t ha.fil been 

filed in the wrong judicial district because it involves the 

enforcement of a lien upon real p:J'C'perty situated in another 
I 

judicial district. 

Dated: --------------
Attorney ror Berendiint 

d &L 

Form 16 

NOTICE OP MvTION 

To: 
Attorney for Plaintiff. 

1 

Please take notice that t~e undersigned will bring the 

above motion to dismiss on for hearing before this court at 

2 
---------------------------------' on the -------
day of---------• 19_, at _______ M .• , or as soon 

· thereafter as counsel can be heard. 

Attorney tor Defendant 

Address: 
~----------------

N 0 TES 

1 
Insert address of lai t f P n i f's attorney. 

2 Insert address and location of courtroom 
_ __ , Federal and Poat Office Building; such as: "Room 

Anchorage, Alaska." 

The above motion and notice of ti 
denominated Notice of Motion. mo on may be combined and See Rule 7 {b}. 
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Form 17 

Answer Presenting Defenses Under RUle 12 (b) 

SUPERIOR COURT FOR THE STATE OF ALASKA 

JUDICIAL DISTRICT -----

Pla:intiff, 

vs. 
Civil Action No. 

ANSWER TO COMPLAINT 

Defendant. 

First Defense 
a cla:im against defendant The compla:int fails to state 

upon which relief can be granted. 

second Defense 

a1 tiff as alleged in the 
If defendant is indebted to pl n 

compla:int, he is indebted to plaintiff jointly with x. X is 
of Alaska, and is subject to 

alive; is a resident of the State 
as to service of process; and 

the jurisdiction of this court 

has not been made a party. 

Third Defense 

1. 
Defendant adm.its the allegations conta:ined in para-

graphs and of the compla:int. 

alle~es that he is without knowledge or in-
2. Defendant ., 

f as to the truth of the 
formation sufficient to form a belie 

h of the complaint. 
allegations conta:ined in paragrap ~-~ 

3. i each and every other allegation con
Defendant den es 

ta:ined in the complaint. 

Fourth Defense 

~· -~ n~+- f'nT'th in the compla.:lnt did not 

Porm 17 

accrue within 

' tb1.s action. 

~-~-- years next before the commencement of 

,,.. .• ;"!.'. 

~· 

Counterclaim 

(Here set forth any claim as a counterclaim in the man

ner 1n which a claim is pleaded in a complaint.) 

Cross-Claim Against Defendant Y 

(Here set forth the cla:im constituting a cross-claim 

against defendant Y in the manner in which a claim is pleaded 

1D a compla:int.) 

Dated: 

N 0 TES 

Attorney for Defendant 
l 

l Insert name of defendant on whose behalf the answer is filed. 

'l'his form conta:ins examples of certain defenses provided for 
in Rule 12 {b). The first defense challenges the legal sUffi
ciency of the compla:int, and is a substitute for a general 
de11111rrer or a motion to dismiss. 

The second defense embodies the old plea in abatement; the 
decision thereon, however, may well provide under Rules 19 
and 21 for the citing in of the party rather than an abate
ment of the action. 

The third defense is an answer on the merits. 

The fourth defense is one of the affirmative defenses provid
ed for in Rule 8 (c). 

The answer also includes a counterclaim and a cross-claim, 
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Answer to Complaint Set Forth in Form 9, 
· W1 th Counterclaim For Interpleader 

SUPERIOR COURT FOR THE STATE OF ALASKA 

JUDICIAL DISTRICT -----

Plaintiff, 

Form 18 

vs. Civil Action No. 

ANSWER TO COMPLAINT 
AND COUNTERCLAIM 

Defendant. 

Defense 

Defendant denies the allegations stated in the complaint 

to the extent set forth in the counterclaim herein. 

Counterclaim for Interpleader 

l. Defendant received the sum of 
----------~ 

dollars as a deposit from X. 

2. Plaintiff has demanded the payment of such deposit 

to him by virtue of an assignment of it which he claims to 

have received from X. 

3. X has notified the defendant that he claims such 

deposit, that the purported assignment is not valid, and that 

he holds the defendant responsible for the deposit. 

Wherefore, defendant demands: 

(1) That the court order X to be made a party defendant 

to respond to the complaint and to this counterclaim.l 

(2) That the court order the plaintiff and X to inter

plead their respective claims. 

Form 18 

(3) That the court adJudge whether the plaintiff or x 
1s e11titled to the sum of money. 

(4) That the court d.1scharge defendant from all liabi1-

1ey iii the premises except to th e person it shall adjudge en-
titled to the sum or money. 

(5) That the court &:ward to the defendant its costs and 
attorney's fees. 

Dated: 

Attorriey for Defendant 

Address: 

N' 0 T E 

l . 
Rule 13 (h) provides tor th rt 
com:1tercla1111 but who a e cou ordering parties to a 
to be brought in as def:d~~s~arties to the original action, 
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.. "" -.... .... :,,,, 

Motion to Bring In Third-Party Defendant 

SUPERIOR COURT FOR THE STATE OF ALASKA 

-----JUDICIAL DISTRICT 

Plaintiff, 

vs. 

Defendant. 

.Civil Action No. -----

MOTION TO BRING IN 
THIRD-PARTY DEFENDANT 

Defendant moves for leave to make x a party to this ac

tion and that there be served upon him swmnons and third-party 

complaint as set forth in Exhibit A hereto attached. 

Dated: 

Attorney for Defendant 

Address: 

NOTICE OF MOTION 

(Contents the same as in Form 16. No notice is necessary 

if the motion is made before the moving defendant has served 

his answer. See Rule 14 (a)) 
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EXHIBIT A 

SUPERIOR COURT FOR THE STATE OF ALASKA 

---- JUDICIAL DISTRICT 

Plaintiff, 

VS. 

Defendant and 
third-party Plaintiff, 

vs. 

Third-party Defendant. 

C1 vil Action No. 

SUMMONS 

the above-named Th:ird-Party Defendant: 

You are hereby summoned and required to serve upon 

-----------------·' plaintiff's attorney, whose 

-------------· and upor --------
__________ _., who is attorney for -----------' 

defendant and third-party plaintiff, and whose address is 

--------------------• an answer to the third-party com

plaint which is herewith served upon you and an answer to the 

complaint of the plaintiff, a copy of which is herewith served 

upon you, within 20 days after the service of this sUilll1lons upon 

7ou exalusive of the day of service. If you fail to do so, 

Judgment by default will be taken against you for the relief de

complaint. 

{Seal of Superior court) 
Clerk of' Court 

Dated: --------- BY ----~.;..,· ,,,,,,..-------Deputy 

Exhibit A - p. 1 
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Form 19 

SUPERIOR COURT FOR THE STATE OF ALASKA 

-----JUDICIAL DISTRICT 

Plaintiff, 

vs. 

Defendant and 
Third-party Plaintiff, 

vs. 

Third-party Defendant. 

Civil Action No. 

THIRD-PARTY COMPLAINT 

1. Plaintiff ----has filed against defendant __ _ 

a complaint, a copy of which ls hereto attached as "Exhibit C". 

2. (Here state the grounds upon which the defendant 

and third-party plaintiff is entitled to recover from the 

third-party defendant all or part of what plaintiff may recover 

from the defendant and third-party plaintiff.) 

Wherefore, plaintiff demand!! Judgment against third-party 

defendant ----

defendant ----

Dated: 

for all sums that may be adjudged against 

in favor or plaintiff. 

I 
Address: 

Attorney for Defendant and Third
Party Plaintiff. 

-180- Exhibit A - p. 2 

•• Form 20 

Motion to Intervene AB A Defendant Under Rule 24 

SUPERIOR COURT FOR THE STATE OF ALASKA 

.,:_ ____ JUDIC!AL DISTRICT 

Plaintiff, 

VB• 

Defendant, 

for Intel"!ention. 

~---------------

Civil Action No. 

. MOTION TO INTERVENE 
AS A DEFENDANT 

moves for leave to intervene 

~ ip; s s · t .. a defendant in this action, ln order to assert the defenses 

Iiaet torth in his proposed answer, of which a copy is hereto 
·'[~; 

. . / attached, on the grounds ..=l ________________ _ 
{> ~ 

,·>and has a defense to plaintiff's claim presenting both questions . 

or la~ and of' tact which are common to the main action.
2 

Dated: 

Address: 

Attorney for--------
Applicant for Intervention. 

N 0 TES 

state facts upon which applicant bases his right to intervene. 

2 For other grounds of intervention, either of' right or in the 
.. discretion of the court, see Rule 24 (a) and (b). 

NOTICE OF MOTION 

(Contents the same aa in Form 16.) 
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~ ~ Mil '!1111: ft!lf.lll: ~ 4USU. 

~~ -----

<=.:till. ar:ttaca Jiiii .. ----

(lla!it&ijgitlltij!liil __ ; an:d1 a1iBldteS 1l.1lte ll!!Uepdt:llllJml :tD ~ -

~as -=1;_,.~-~~----------------~ 
~ lllld'eaae 

«~ ~ ikr'e:sa tilll!llt; ~ ma:T ~ .. RJdll -

:11.m ll'l!!ll?J?ll ].'?f .. ) 

-~ ~n -------"" ~ .. 

~~----------------
.,~'fiis; 

;.~~-"f~~~i~~~:t.fil"~k 
~ ~y :{. ~,; i'>1! Ill ~~],11.~t;f~ fJt' ~ "~ ~~~~ 
{J'I 1tl'r.tl.f ~~·. M ~ ~Jl.'lii:~#fL ~ ta:.:.Ji$ $ flf<;, 

J<'orm 2~ 

.A Motion for Production of Documents, Etc. 1 Under Rule 34 

dantt 

SUPERIOR COURT FOR THE STATE OP ALASKA 

----JUDICIAL DISTRICT 

Plaintiff, 

vs. 

Defendant. 

CiVil Action No. 

MOTION FOR PRODUCTION 
UNDER RULE 34 

Plaintiff movea the court for an order requiring defen-

l. 'l'o produce and permit plaintiff to inspect and to 

copy each of the following documents: 

(Here list the documents and describe each of them). 

2. 'l'o produce and permit plaintiff to inspect and to 

pllotograph each of the following objects: 

(Here list the objects and describe each of them). 

3. 'l'o permit plaintiff to enter. (here describe proper

ty to be entered) and to inspect and to photograph {here de

scribe the portion of the real property and the objects to be 

1n8pected and photographed). 

Defendant has the possession, custody, or control of 

each of the foregoing documents and objects and of the above 

mentioned real estate. Each.of them constitutes or contains 

eVidence relevant and material to a matter involved in this ac-

tion, as is more fully shown in Exhibit A hereto attached. 

Dated: 

Attorney for Plaintiff. 
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Address; 

NOfiCE OF MetrIOJ!. 

a.e in Form 16) (contents the same 

EXHIBIT A 

STATE OF ALASKA l as. 
· JUDICIAL DISTRICT ~ -----

Form 22 

, being first duly sworn upon -------
oath, deposes and says: 

all that plaintiff knows which 
(l) (Here set forth 

shows that defendant has 

sion or control.) 

the papers or objects in his posses-

(2) (Here set forth all that 
plaintiff knows which shows 

that each of the above mentioned items 
is relevant to some 

issue in the action.) 

to before me this subscribed and sworn 

------I 19_• 

day of ---

Notary Piibi!c for Alaska. Mj com-
mission expires: 

-184-

Admission Under Rule 6 

SUPERIOR COURT FOR THE STATE OF ALASKA 

----JUDICIAL DISTRICT 

Plaintiff, 

VB• 

Defendant. 

Civil Action No. 

REQUEST FOR ADMISSION 
UNDER RULE 36 

Plaintiff requests defendant, within~~~ days after 

!~i~aervice of this request, to make the following admissions for 
}.~.;$ 

~ the purpose of this action only and subject to all pertinent 

to admissibility which may be interposed at the 

1. That each or the following documents, e:x:JU.bited with 

request, is genuine. 

(Here list the documents and describe each document.) 

2. That each of the following statements is true. 

(Here list the statements). 

Dated: 

Attorney for Plaintiff 

Address: 

N 0 TE 

~k:> Under Rule 36 the time limit within which to comply with 
y,the request must be fixed in the request, and may extend for 
~~~· a.ny length of time desired not less than 10 days after service 
.:·; thereof or within such shorter or longer time as the court may 
·f. allow on motion and notice. 
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Allegation of Reason For Omitting Party 

When 1t is necessary, under Rule 19 (c), for the pleader 

to set forth in his pleading the names of persons who ought to 

be made parties, but who are not so made, there should be an 

allegation such as the one set oat below: 

---------- named in this complaint is not 

made a party to this action (because he is not subject to the 

Jurisdiction of this court); (because he cannot be made a par

ty to this action without depriving this court of Jurisdic

tion). 

N 0 TE 

Use either of the material 1n the first set of paren
theses or that in the second, as the case requires. 

-186-

Porm 25 

Pre-Trial Order 

SUPERIOR COURT FOR THE STATE OF ALASKA 

JUDICIAL DIS'l'RICT -----

Pla.1nt1tf, 

vs. Civil Action No. 

PRE-'l'RIAL ORDER 
Defendant. 

A pre-trial conference was held in the above entitled 

cause before ----------------• Judge, on the day 

ot -----------' 19 __ • appeared 

for plaintiff; 

: . tor defendant. 

(1) The following Jurisdictional questions were raised 

and disposed of as hereinafter indicated: (Set out) 

(2) The following disposition was made of pending mo

tions or other similar matters preliminary to trial: (set out) 

(3) The case was ordered set down on the (non-Jury) 

(Jury) calendar. 

(4) In general, the pla.1ntiff claims: (Set out) 

(5) In general, the defendant claims: (Set out) 

(6} The following facts are established by the pleadings 

or are established by the stipulations or admissions of coun-

ael: (Set out) 

(7) The contested issues of fact are: (Set out) 

(8) The contested issues of law are: (Set out) 

(9) The following exhibits were marked for ident1fica-
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Plaintiff's exhibits Nos. (List) 

Defendant's exhibits Nos. (List) 

Form 25 

After an exhibit has been produced and marked for identi

fication, opposing counsel will be called upon to indicate 

whether: (a) the exhibit may be admitted in evidence without 

objection; (b} the identity and authenticity of the exhibit is 

admitted, but the right to object on the grounds of competencyJ 

relevancy and materiality is reserved; or (c} the right to ob

ject to the exhibit on all grounds is reserved and an appro

priate notation will be made in the pre-trial order. 

(10) The following possible instructions to the jury 

were suggested: (Set out) 

(11} The following amendments of the pleadings were 

allowed: (Set out) 

(12) The following additional matters to aid in the 

disposition of the action were determ:lned: (Set out) 

(13} The probable length of the trial of this case is 

------ days. (The trial was set for --------·} 

(No definite setting was made but it is estimated thatit will 

be reached for trial about -----------·) 

It is hereby ordered that the foregoing constitutes the 

pre-trial order in the above entitled cause, that it supple-
! 

ments the pleadings, which are to be considered as amended to 

conform hereto, and that said pre-trial order shall not be 

amended during the t:i:-ial except by consent, or by order of the 

court to prevent manifest injustice. 

-188-

Form 2~ 

Dated at -------• Alaska this ---- day or 

--------· 19_;__· 

The foregoing form of pre-trial 

order is hereby approved: 

Attorney for Plaintiff 

Attorney for Defendant 

N 0 TES 

Judge 

See Rule 16 (e} where this form of order is specifi

callly mentioned, 
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Judgment on Jury Verd.1.ot 

SUPERIOR COURT FOR THE STATE OF ALASKA 

JUDICIAL DISTRICT -----

Plaintiff, 

vs. Civil Action No. 

Form 26 

JUOOMENT ON A VERDICT 
Defendant. 

This action was tried before the court and a Jury, Hon

orable-------- presiding, ,L'The jury returned its 

answers to the interrogatories propoW'lded by the courg or 

L'fhe jury on ------' 19 __ , rendered a verdict (for the 

plaintiff to recover of the defendant d~.mages in the amoW'lt of 

$ ______ .) (for the defendant.17 

It is therefore ordered that (plaintiff recover of the 

defendant1 the sum of $ with interest thereon at 

the rate of ---- per cent per annum from the date hereof 

until paid, and h1s costs of action.) (plaintiff take nothing, 

that the action is dismissed on the merits, and that the defen

dant recover of the pla1ntiff1 his costs of action.) 

Dated at-------' Alaska, th1s ----day of 

-------· 19 __ • 

Judge 

-190-

N 0 TES 

· .1 The Judgment should properly state the full name and either 
. the residence or the business address of the judgment debtor 

1n order to assist identification in searches of the judg
ment roll. 

The rules contemplate a simple judgment promptly entered. 
Rule 54 (a) provides that a judgment "shall not contain a 
recital of pleadings, the report of a master, or the ~ecord 
of prior proceedings. 11 Rule 58 provides for Judgmen~ 
"forthwith" by the clerk on a jury verdict, "unless the 
court otherwise directs 11

, or on a direction by the court for 
the recovery of only money or costs or that all relief be 
denied; "but when the court directs entry or .Judgment for 
other relief, the judge shall promptly settle or approve 
the form of the judgment and d1reot that it be entered by 
the clerk." 

Appropriate choice of material in brackets and in parentheses 
· should be made as the case requires. 
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Judgment on Trial to the Court 

SUPERIOR COURT FOR THE STATE OF ALASKA 

----- JUDICIAL DISTRICT 

Plaintiff, 

vs. Civil Action No. 

JUDGMENT 
Defendant. 

This action was tried by the court without a jury, Hon-

arable ------- presiding. on -----· 19 __ , the 

court ordered that judgment be entered (for the plai.ntiff to 

recover of the defendant damages in the amount of $ ___ _ 

(for the defendant.) 

It is ordered that (plaintiff recover of the defendant2 

damages in the amount of $ _____ w1 th interest thereon 

at the rate of per cent per annum from the date hereof 

until paid and his costs of act1on1.) (plaintiff take nothing, 

that the action is dismissed on the merits, and that the de

fendant recover of the plaint1fr2 his costs of action.) 

Dated at ------·• Alaska, this ____ day of 

-------·· 19....__. 

Judge 

N 0 T E S 

l There may be substituted here direction for such specific 
relief as may have been ordered by the court. 

2 The judgment should properly state the full name and either 
the residence or the business address of the judgment debtor. 

-192-

of Appeal t.o Supreme Court of Alaska 

SUl?ERIOR COURT FOR THE STATE OF ALASKA 

JUDICIAL DISTRICT -----

Plaintiff, 

vs. Civil Action No. 

NOTICE OF APPEAL 
Defendant. 

Notice is hereby given that -------------· 

;;'.,~t above named, hereby appeals to the Supreme Court of 
1 '!.', , 

'.5.! ~ ,f ,~. 
!.llaak& from the final judgment entered in this action on 

~-----------· 19 __ • 

Dated: 

Attorney for Appellant 

Address: 

NOTE 

· · su:preme court Rule 7 (b) does not reqW.re the appellee to be 
named, It does reqW.re the clerk of the Superior Court to 
notif'7 all other parties than appellant, and also requires the 
clerk to immediately send a duplicate notice of appeal to the 
clerk of the Supreme Court. 

-193-



Form 29 

Notice of Appeal From Magistrate Court to Superior Court 

DISTRICT MAGISTRATE COURT FOR THE STATE OF ALASKA 

---- JUDICIAL DISTRICT 

Plaintiff, 

vs. Civil Action No. 

NOTICE OF APPEAL 

Defendant. 

Notice is hereby given that 
--------------'------~ 

the above-named defendant, hereby appeals to the Superior 

Court for the ------------ Judicial District, at -----
----------• Alaska, from the judgment entered in this action 

on ---------• 19 __ • 
The grounds for this appeal are : 

(Insert concise statement of grounds for appeal.) 

Dated: --------· 19_. 

(Attorney for Appellant, l 
(Appellant)2 -=----

N 0 TES 

l Insert name of party talcing appeal. 
2 . 

It the appellant 1s not represented by counsel, then he 
should sign the notice of appeal and state his address. 

See Rule 101. 

-194-

INDEX 

· death of one or more of several parties not 
... to cause----.,----------:------------------

Abode ---------'------------------------------
:· -
· Accord and Satisfaction 

affirmative defense, as--------------------

··Account 

4efault judgment, talcing account when 
necessary--------------------------------

d1.soovery and production for inspection, 
copying or photographing----------------

masters, statement of----------------------

.civil, one form of-------------------------
consol1dat1on for trial or hearing--------
declaratory judgment~---------------------
d1.smissal {see Dismissal) 
3oinder (see Joinder) 

. 3u.dgment, independent action for relief 
from-------------------------------------termination of, as to one of multiple 

· ola1m8 or parties by judgment------------

official, pleading------------------------
specific, judgment for---------------------

Additional Parties 

counterclaim, bringing in for determination 
cross-claim, bringing in for determination
non-Joinder, adding parties----------------

Add1.tional Summons --------------------------

pleadings, address of attorney or party to 
appear in--------------------------------

aummons, address of plaintiff's attorney 
(or plaintiff) to appear in--------------

Adjournment 

master's proceedings, for failure of party 
to appear--------------------------------

-195-
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8(0) 
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54(b) 

9(d) 
70 

131h~ 13 h 
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4(b) 

53(c)(l) 



Administrative Agency 

order or decision of, review by superior 
court--------------------------------------

Adm1nistrati ve Director of Courts 

clerks, books and records as prescribed by--

Adm1nistrative Subpoena 

enforcement of-------------------------------

Adm.1ssi bili ty of Evidence (see Evidencre) 

Adm.1ssions 

denial of request for - expenses if facts 
and documents proved----------------------

documents at pre-trial conference-----------
document • s genuineness, requests for--------
facts at pre-trial conference----------------
Facts, requests for--------------------------
pleading, failure to deny-------------------
swmnary judgment, use in---------------------

Adoption 

applicability of rules----------------------

Advisory Jury 

findings by court, when advisory jury used---
use of---------------------~-----------------

Affidavits 

authentication not required-----------------
contempt, bad faith use of affidavit in 

summary judgment proceeding---------------
default 

affidavits showing amount due for 
Judgment by--------------------------

entry of, when default shown by 
affidavit---------------------------

hearing, use of------------------------------
magistrate, deputy - to establish loss or 

destruction of instrument-----------------
motions 

at hearing of, use of-----------------
supporting or opposing, service of----

new trial, motion for 
time for serv1ng-----------------------
contents of------~---------------------

pleading, when accompanied by---------------
restraining orders without notice, contents 

of-----------------------------------------
service of process by person other than peace 

officer------------------------------------
summary judgment, on motion for--------------
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109-116 

74 

8S(d) 

37(c) 
16 

36; 37(c} 
16 

36; 3A{~} 
56 c 

85(a) 

52~a~ 39 c 

43(e) 

56(g) 

55(b) 

~~~:~ 
97(c) 

43~e~ 6(d); 77 e 

59f c~ 59 d 
11 

65(b) 

4(M 

;~frAtttmation (see also Affidavits; Oath; Verification) 
'\.fJ;r,,· 
~·:1~t·;. acceptance in lieu of oath------------------- 43{ d) 

1;:,~:~.error in, in depositions--------------------- 32("c) (2) 

'iead1ng----------------~--------------------·r.4;aerv:tce of pleadings, numerous defendants----
,-.~:·:;.::: . . (see State) 

!' aerv:tce on 
· agent of state------------------------

" 

other agents---------------------------

Judgment· 
t~·t;;,(:f relief from---------------------------
;4~~~c ': stay of proceedings pending motion for
~:;)::' · time for service of motion for---------

· )oaJ.llng and 1mpane111ng----------------------

;Altemat1ve Allegations 

;J~;:ola.im or defense-----------------------------

~ .. ~t1on to make more definite statement-------

by the court------------------------

~;,.findings of fact and conclusions of la1·1 on 
. motion for new trial-----------------------

,; .. ···:Judgment-------------------------------------
~;~~·,::.i-· 

~'~t pleadings (see Pleading) 
,;·:~\':process--------------------------------------

(see also Defenses; Pleading) 

'counterclaim--------------------------------
cross-claim----------------------- -----------

:interrogatories (see Interrogatories) 
Jo1nder of claims in answer containing · 

counterclaim-------------------------------
mag1strate, deputy - in action before-------
oath, equity rule as to effect as evidence 

of, abolished------------------------------
pleading {see also Pleading) ------------~---
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(Answer-continued) 

reply to------------------------------------
request to ad:m1t----------------------------
requ.1red pleading----------------------------
time for service 

in general-----------------------------
in action before deputy mag1strate----

verdict, general, accompanied by answer to 
interrogatory------------------------------

Appeal (see also Magistrate Courts; Review) 

clerical mistakes in judgments, correction of 
depositions pending-------------------------
finality of judgment------------------------
injunctions pending-------------------------
judgment, final, for purposes of------------
magistrate court, appeal from 

bond, costs----·-----------------------
bond, supersedeas---------------------
oorrection or modification of record---
cost bond------------------------------
dismissal of appeal-------------------
notice of appeal----------------------
notice of entry of judgment as affect-

ing time for appeal------------------
reoord on appeal-----------------------
stay of proceedings to enforce judg-

ment pending appeal-----------------
supersedeas bond----------------------
supervision by superior court---------
time for taking appeal----------------
transcript of evidence and proceedings-
trial de novo--------------------------

notice of entry of judgment as affecting time 
for appeal------------~--------------------

state, officer or agency, security for stay 
not required-------------------------------

stay of enforcement of judgment pending 
appeal-------------------------------------

supersedeas bond-----------------------------
supreme court's power to stay proceedings, 

etc., not limited--------------------------

Appearance 

civil docket, entry in----------------------
default for failure to appear, notice of 

entry of order or judgment not necessary--
defaul t judgment, effect and relation to----
deposition hearing, failure to appear-------
dismissal by stipulation of parties who have 

appeared-----------------------------------
masters, failure to appear before------------
service of-----------------------------------
temporary restraining order issued without 

notice, to move dissolution or modification 
or-----------------------------------------

_10A_ 

7(a); 5~c( 

1t~1; 3~~~~ 
98(b}(1t;~dl 

49(b) 

62(a), 
6o~al 27 b 
54 b 

( 0). (f 
54(b 

ig~i·~1 104 c 
101 e 

10 
lOl(c} 

lOl(a) 
104 

ig;l!rl 
101 a 

104(a) 7 
105(b), 107 

73(d); 101 (a) 

62(e) 

62J 102 
62; 102 

62(f) 

74(a) 

bg~~~ 
37~d~ 

4l(a){l~ 53 c 
5(a}. b 

65(b) 

· . .,.·maater------·--------------------------------
"~,;person for service of process----------------

f~$1::tive defense, as----------------------

'.~(,:. ~. 
·:discovery, disobedience of orders to compel--

provisional remedy, as-----------------------
·~ release from arrest on stay o!' proceedings -
:~.appeal from judgment of magistrate court---

delivery of possession----------

common name, authority to sue or be sued in-
~% deposition of, use by adverse party---------
, ,,,,: .. :"interrogatories to, as party, to be answered 

.. b.J off1cer---------------------------------
pleading legal ex1atenoe of----~------------

·;' aervioe of summons and complaint on----------
.. • 4 ... 

t1on o!' Risk 

defense, as----------------------

provisional remedy, as----------------------
kl"it of, against property to compel obedi-

ence to judgment---------------------------

} Attorney General 

notice to and intervention by---------------
.aervice of summons and complaint on, in 
· action against state or officer or agency 

of state-----------------------------------

appearance at pre-trial conference----------
appointment for persons not personally serv

ed with notice of taking of depositions 
before action-----------------------------

argument, time for---------------------------

l; 85; 86; 92 

24 
7{b). 

8(0) 

37(b)(gl 

102(c) 

70 

~~~~ 

4(dj~H 
8(c) 

64 

70 

24(c) 

4(d)(7), (8) 

16 

27(a)(2) 
8l(h) 



(At tome;}' continued) 

authority and duties or attorneys-------------
consent to trial by court without jury, by 

stipulation or------------------------------
contempt in summary judgment for employing 

affidavits in bad faith or for delay--------
disbarment and discipline----------------------
disciplining-----------------------------------
disqualification for interest-----------------
examination of jurors by-----------------------
fees- ------- -----------------------------------

generally--------------------------------------
inJunction or restraining order - binding 

effect upon----------------------------------
inserting scandalous or indecent matter in 

pleadings, penalty--------------------------
nonresident attorneys-------------------------
penalties for violation or rules--------------
service or pleadings, etc., on-----------------
sign1ng or pleadings---------------------------

disciplinary action tor violation of rule 
tak1ng or deposition before attorneys, etc., 

for parties not permitted-----------~--------
withdrawal of----------------------------------
witness, attorney as---------------------------

Attorneys• Fees ---------------------------------

Audita Querela 

writ abolished---------------------------------

Auditors (see Masters) -------------------------

Authentication 

affidavit, not required for-------------------
copy of official record------------------------

Authori ty to Sue or Be Sued as Representative 

pleading of----~-------------------------------

Avoidance 

failure to avoid ave:rments in pleadings, effect 
matter ot, to be pleaded as affi:rMative 

defense--------------------------------------

Bankruptcy 

discharge in, to be pleaded as affirmative 
defense--------------------------------------

Board 

pleading judgment or decision of---------------
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8l(a)(3) 

39(a) 

11; ii~tl 28~c 
47 

30{g); 37(a), 
(cJ; 56(g);82 

81 

5(c); 

65(d) 

11 
81 

5(~1 
11 
ll 

60(b) 

53(a) 

43f eJ 44 a 

9(a) 

8{d) 

B(c) 

B(o) 

9(e} 

(see also Security; Stay) 

· ttorneys, approval by-------------------------
deposit in lieu of bond------------------

lerk, approval of bond by--------------------
coat bond 
· appeal from judgriient of magistrate oourt

review of order or decision of magistrate 
court or administrative agency---------

gerierally--------------------------------------
1nJunction-------------------------------------
~udgment or order, to stay enforcement of------

w trial, on motion for----------------------
tate, not required to give--------------------

ersedeas bond-------------------------------
t1es 

affidavits of----------------------------
Justitication or------------------------

t1es liability on, how enforced------------

,t}:torm or----------------------------------------
~~.;;:;;~~:::::::::::::::::::::::::::::::::::::::: 

~g>~~ 
8o(a~ 

lOl(e}. 

lll(b) 
Bo 

62(0)( 65(c) 
62(bJ. (I). 
102; 112 cl 

62 b 
62 e 

62; 102; 112 c 

34; 

34; 

80~b~ 80 c 
80 e 

76(7~ 
77(e). (h} 

57; 65(~t 

4o; 14c~I 

lOf a~; 76 7(b) 2 i 76 
7{b) 2 ; 76 

. petition to perpetuate testimony by deposition 
.• .>: bef'ore action-------------------------------- 7(b)( 2); 27 {a) 

,'( .;. (1); 76 
)~:::.pleadings-------------------------------------- 10 {a) 
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(Caption - continued) 

subpoena for witness---------------~-----------

summons----------------------------------------

Certif'icate 

authentication of official record-------------
superior court - for entry of judgment involv

ing multiple claims or parties--------------
signing of pleadings as certificate------------

Certification 

copies of papers referred to in affidavits 1n 
summary judgment proceedings----------------

custody or official records--------------------
depositions------------------------------•---•-

public records, certified copies to be used in 
lieu of originals----------------------------

summary judgment, certified copies of papers 
attached to affidavit supporting or opposing

transcript or testimony as evidence------------

Certified Public Accountant 

master's proceedings, statement or accounts---

Charge to the Jury (see Instructions to Jury) 

Charges 

copies of deposition---------------------------

Civil Action 

Civil Docket (see Docket) 

Claims {see also Counterclaims; Cross-Claims; 
Pleading; Third-Party Practice) 

alternative or hypothetical statements allowed, 
efrect---------------------------------------

defendants in interpleader actions------------
def enses to (see Defenses) 
dismissal or (see Dismissal) 
examination of claim on deposition pending 

action---------------------------------------
fa11 ure to state, as a defense----------------
fraudulent conveyance, joinder of claims to set 

aside---------------------------------------
interveners, or--------------------------------
joinder or-------------------------------------
judgment upon multiple claims-----------------
magistrate, deputy - ini'ormal pleading--------
motion for judgment on pleadings--------------
motion to dismiss for failure to state---------
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7(b){2)-
10(a); 45(a~ 

4{b)( 7(b){2).J 
lO(aJ 

44(a) 

54(b) 
11 

56(e} 
44(a), (b) 

30(f} j 3l(b); 
32(d) 

44{d} 

56(e} 
75(b) 

53{c)(3) 

3o{f) 

2 

8(e) 
22 

26(b} 
l2(b) 

18(bi 24{b) ( c 
S(e~; l 

54(b)J t2(g) 

i2c~r 
12 

- continued) 

·. pleadings containing, essential allegations of
separate trials of claims, eto., involved in 

one action-----------------------------------

1/:: separation or 1 in pleadings - paragraphing-----
"':\ severance or--~-------------------------------

·. swmnary judgment on-----~----------------------

_,,: Class Action ------------------------------------

Cler.teal Mistakes 

correction of----------·-----------------------

· Olerlc or Court 

-., .·::&gent for service of papers upon suret1es------
;...::,>.:·'bua1neaa hours------------.. -·------------------
,@: .civil docket, keeping or----------------------
~;~.r:~·o1v11 judgments and orders, keeping of---------
/:':, .. coats,· taxation by----··----------------------

'<::·<,;~':,;- entry or deraul t by---------------------------
'''c/~:'~;::~ry or judgment by---------------------------

,,.;~ , ' . 
;~,-i.·,c t:111ng of pleadings and other papers with------
~:~···:~"· genera.lly---- ... -- ............. ______ .,. .. _..,.._ ..... ______ .,._,... __ .. _ 
:":~:.:notice by, of entry of judgment or oroer------
~··;''.f not1oe or filing of master• e report----".'·-----
r:.~;. :orders to be entered by-----------------------

' ... pleadings, etc., leaving of copy with if 
,- · a<ldress or party or attorney unkno\m---------
:11\lbp<>enaa, issuanoe or------------------------
avmmons, issuance of---------------------------

cement of Aotion 

(see Guardian) 

(see Evidence; Witnesses) 

~· 

tiling ·Of---·-·---~-~-·-·~~-----~-~-----·---·--
to111--·----------------------------------------Joinder of claims in---------------------------
required pleading-----·------------------------
secondary action by sharenolders---------------
eerv1oe or-------------------------------------
temporary restraining order without notice, 
·•contents, verification------------·---~-----

•:.· tb1rd-party complaint(see Third-Party Practice) 

in------·-------------------·~-~-----

-203-

B(a) 

l3(i); 20(b); 
21• 42(b) 

~(e); lO(b) . 
21 
.56 

23 

6o{a) 

65(c); aolel 73 a 
74 a 
74 b 

54(d); 7~ 
55(a{); )73(~b) 

55 b J 5 ; 
68· 73(o 

5(e~J. 74(a) 

73{~f 53 d 
73 b 

5(b) 

4Ca>. c~r 

3 
3 

3; 4(a) 
76 
18 

2~f ~i 
65(b) 

8(e) 



Conclusions of Law 

add1.t1onal------------------------------------
amendment of-----------------------------------
court required to make in certain cases--------
master 1 s report--------------------------------
objections to form of-------------------------
op1n1on, may appear in------------------------
preparation and submission---------------------

Condemnation of Property Under Eminent Domain 

generally--------------------------------------

Conditions Precedent 

pleading---------------------------------~-----

Confession of Jud.grnent -------------------------
Consent 

jury trial by----------------------------------ma.ster, to reference to a----------------------
trial by court---------------------------------
wi thdrawal of demand for jury trial------------

Conservators (see Guardian) 

Consideration 

failure of, to be pleaded as affirmative 
defense--------------------------------------

Consolidation 

actions---------------------------------------
defenses--------------------------------------
motions----------------------------------------

Constitution 

constitutionality of state statute questioned--
jury trial-------------------------------------

Construction of Plead1.ngs 

failure to deny, in case of--------------------
generally--------------------------------------

Construction of Rules 

generally--------------------------------------

Contempt 

depositions, refusal to answer, etc.----------
d1.sobedience of judgment directing performance 

of specific acts----------------------------
subpoena----------------------------------------
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59!al 
59 a -
52 a . 

53(~! £ 
52 a 

7 

72 

9(c) 

57(b) 

53(~r!~l 39 a 
38 d 

8(0) 

42{a} 12 g 
12(g). h 

24(c) 
38; 39(a) 

l• 86; 87; as; 93{b) 

37(b), 

45(rJ? 
53(0)(2j 

t - oont1.m,1.ed) 

IUlllilllll7 Judgment, filing a.1."fidavit in bad faith 
sea, failure to appear or be sworn-------

conform to-evidence--------------
~~~---~----------------------------------when a.1."fidavits unavailable--

ence 

as------------------------

how enforced--------------

~::r~t-~.:·_ • ., ... 
. _ · ·· tor1ea to, as parties, to be answered ··atr.lcer-----------------------------------
'· '::(aee Of't1cer or Corporations, Partner

~~: idli.pa, etc . ) . 
~legal existence of-------------------

u• or' summons and complaint on------------
· .. -~ elm's, secondary actions by-------------

~--"tf~·:~ ',\_1
• • ·: • • 

• tees--------------------------------

37(b) j ~~t~L 
53(c}(2) 

40 .r l5lbl 
56 f 

43(b) 

S(c) 

70 
70 

7~1~1 30 r 
44 a 

6o(b) 

60(b) 

33 



{Goats - continued) 

consolidation to avoid unnecessary------------
defaul t judgments------------------------------
depositions------------------------------------

entry of judgment when court directs only re-
covery of costs-----------------------------

generally--------------------------------------
offer of judgment as affecting----------------
master' s compensation-------------------------
previously dismissed action-------------------
production of documentary evidence on subpoena, 

orders as to---------------------------------
proof of documents or facts after denial of 

request for admissions----------~-----------
review by court of clerk's taxation of--------
security for, on issuance of restraining order 

or preliminary injunction-------------------
service of process, special appointment for, 

to save costs--------------------------------
SUJTu'!lary judgment, affidavits presented in bad 

faith----------------------------------------
taxation of, by clerk--------------------------
violativn of rules-----------------------------
1·1i tneas fees and mileage-----------------------

Counterclaims (see also Claims; Gross-Claims; 
Pleading) 

default and default judgment-------------------
dismissal of-----------------------------------
dismissal of action where counterclaim involved 
generally-------------------------------------
joinder of-----------------~-------------------
mistaken designation of, how treated-----------
numerous defendants-----------~----------------
pleadings containing, essential statements of-
reply to answer contalning, time for service of 
reply to answer containing, when required-----
aeparate judgment on multiple claims-----------
separate trials of-----------------------------
service of pleadings dispensed with, deemed 

denied or avoided----------------------------
su:mmary judgment on----------------------------
third-party practice-------~-------------------

Courts {see Magistrate Courts; Superior Court; 
Supreme Court) 

Gross-Claims (see also Claims; Counterclaims; 
Pleading} 

answer to--------------------------------------
defaul t and default judgment-------------------
dismissal of----------------------------------
generally-------------------------------------
joinder of-------------------------------------
numerous defendants as affecting pleading to--
pleadings containing, essential statements of--

42(a) 
55(b) 

30(d), (g)J 
37(a) 

58 
54(d); 79 

68 

~f ~~~ 
45(b) 

n~~~ 
65(c) 

4{c). 

56(g) 
54{d); ~§ 

45(c)J 83 

~5~f~ 
41car~~i 

is 
8 c 

~ ~ 
12 a 

5{c); 7 a 
54(b); 62 g 
13(i); 42 b 

7(a); 

~ sition examination, at--------------------
po sitions taken before action, on------------

at-------------~-----------------------

ault judgment-------------------------------
lure to plead does not admit----------------
11J111nary injunction, seourity for----------

rary restraining order, security for------
1al, items to be specifically stated in 

pleadings------------------------------------
judgment 

t 

no genuine issue except-----------------
orders as to extent of controversy 

regarding amount or--------------------

13(i); 42(b} 
12{a) 

56 
14 

26~c~ 21 a 
43 b 

8(~1 
65 
65 

g(g) 

56(0) 

56(d} 

93(a) CV 
25(d? 

25(a)· 10~ 
25(a),CdL1os 

26{d) 

g(e) 

109-116 

57{a) 
56(a). (b) 

erally-------------------------------------- 55; 73{b),(c) 

Pleading) 

'8.tfirmative------------------------------------
alternative or hypothetical statements---------
consolidation of-------------------------------
:def'ault for failure to make---------------:------

JI~! 55 a 
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(Defenses - continued) 

inconsistent, in pleadings--------------------
indispensable party, failure to join----------
insufficient, how attacked--------------------
misjoinder or parties, as---------------------
mista.ken designation of defense---------------
motion, which may be made by-------------------
negati ve---------------------------------------
non-joinder of parties 

indispensable--------~------------------
necessary--------------------------------

party, indispensable, failure to join---------
pleadings, stated in--------------------------
preliminary hearings of certain defenses -

postponement until trial---------------------
presentation-- ---------------------------------responsive pleading must contain all-----------
separation or in pleadings - paragraphing------
summa:rJ judgment on----------------------------
third-party practice---------------------------
wai ver or--------------------------------------

Definite Statement 

motion for-------------------------------------

Demand 

judgment, for---------------------------------
jury trial, for--------------------------------

Demurrers 

abolished------------------~-------------------

Denials 

averments in pleadings-------------------------
failure to deny--------------------------------
lack of kno~1ledge or info:nnation--------------
performance or occurrence of conditions 

precedent------------------------------------
response to request ror admissions-------------

Deposi t in Court --------------------------------

Depositions and Discovery ----------------------

action, dismissal, for rerusal to make dis-
covery---------------------------------------

adrnission of facts, request ror---------------
after commencement of action-------------------
appeal, pending---------------------------.,---·-
arrest, failure to comply with order----------
attorney•s fees (see Attorney's Fees) 
before action----------------------------------
certification or, by officer-------------------

changes in, by witness after examination-------
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8~e~ 12 b I h l2~fL h 
21 

12(b), 8 ~~~ 
8(b); 9la~ 

19 b 12(b), !hl 
12(b), h 

8; 10 b 

12(d) 
12 

12(b~ 
8(e); 10(~~ 

14 
12(b),(h) 

12(e) 

. 7(c) 

8(b); 
l~rn~ 

36(a); 3?f~~ 
67 

26-37 

§~;b~!!J 
27 b 
37 b 

30t fl; ~n~~ 32 d 
30 e ; 3l(b) 

positions and Discovery - continued) 

oontempt, failure to comply with order--------
copies or interrogatories and notice-----------
·oopies or--------------------------------------
copying documents and things------------------
costs and expenses (see Costs) 
cross-examination of deponent-----------------
'cross-interrogatories----·---------------------
dismissal of action for refUsal to make 
.:c' discovery------------------------------------
docwnents 
,.,. genuineness, request to admit------------

.·_,, . inspection, copying, photographing-------'.>(;- effect of taking, deponent not made witness---
~',B:._;[ errors and irregularities in------------------
§jf/.!v1dence 
'-~2-;·. · .' purpose of taklng deposition to obtain---

. ~:~"-i;'.~--~- rules of, applicable to------------------
.:: use of, aa-------------------------------
~:'·examination and cross-examination-------------

:~( ,;-" 

-,~tion oral, upon------------------------
ts, request to adm1t-----------------------

ta1lure to answer questions, consequences or---
or; notice or---------------------------

'oreign countries------------------------------
oreign jurisdictions, testimony for use in---

risonment of a person----------------------
pection or documents and things-------------

terrogatories, written-----------------------

gularities and errors in-------------------
ta.J. examination----:------------------------

.otion 
'1S}f:'. to suppress-----------------------------
f'. · to terminate or limit examination-------
not1ce for taldng 
.,, contents, service, errors in-------------

designation or officer in---------------
proof of service of, authorizes issuance 

or subpoena----------------------------
th to witnesses 

at examination---------------------------
contempt, for refUsal to take------------

b,1ections to 
admissibility----------------------------
competency or witnesses------------------

conduct or parties at examination--------

ev1dence---------------------------------

ro:nn of questions or answers at oral 
examination----------------------------

torm of written interrogatories---------
notice, when made-------------------7----
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37~b~ 31 b 
30 f 
34 

~~~~l 
37(b), (d) 

36; 37(~4 
26(r) 

32 

26; ~~~~~ 
26~r~ 

26(b).(c); 30 
(b),(d);3l(d) 

30 
36; 37(c) 

30(f); 3l(bj: 
(c); 32(d~ 

26(a); h!ii 
26(a); 31; 
32(c); 33 

32 
35; 37(b) 

3o(e); 32(d) 
30(d) 

~6 ·~·~a~} c 1H~L 
32 a 
28 c ; 3l(a) 

45(d) 

30(c); 3l(b} 
37{b) 

26(e) 
30 c 3l(b); 
32 c 
30 c ; 3l(b); 
32 c 
26 e ;30(c}; 
31 b ;32(c). 

32(c) 
32(c); 33 

32(a) 



(Deposit1ons and Discovery - cont1nued) 

oath at oral exa:m1nat1on-----------------

officer as disqual1f1ed-----------------

oral depos1t1ona, manner of ta.king------

receiving in ev1dence--------------------
tr1al, at--------------------------------
wr1 tten interrogator1es-----------------

officers before whom taken--------------------
off1cers duties at exa:m1nat1on-----------------

opening deposition after filing--------------~ 
oral exa.rnination-------------------------------
order 

depositions, to take--------------------
enforcing discovery---------------------
for inspection, copying or photographing
physical or mental examination-----------
protecti ve-------------------------------

subpoena---------------------------------
terminating or limiting ex.amination------

parties, of------------------------------------
pending appeal or rev1ew----------------------
perpetuating testimony------------------------
persons before whom taken---------------------
persons whose testimony may be taken----------
photograph1ng documents and things------------
physical exam.ination--------------------------
place of ex.am1nat1on--------------------------
place ;-;here Nitness required to attend 

examination---------------------------------
prisoners-------------------------------------
privilege--------------------------------------
protective orders 

discovery and production of documents, 
etc.-----------------------------------

oral examinat1on-------------------------
subpoena for taking deposition----------
~:ritten interrogator1es------------------

purposes---------------------------------------
rebuttal of evidence contained 1n-------------
record of testimony at exam.ination-------------

recross interrogatories-----------------------
redirect interrogatories----------------------
refusal to make discovery---------------------
request for admission--------------------------
review, pending--------------------------------
sealing by officer-----r-----------------------

secret processes, orders to prevent disclosure 
of-------------------------------------------
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30 c 
32 c 
30 c 
32 b 
30 c 
32 c 

3l{b) 

3l(b} 

3l{b} 

~~~=~ 
32(c); 33 

28; 29 
30; 31 (b); 
32(d) 

30(f) 
30 

26(a); 27 

§4 
35• 37(b) 

30(bJ,td)J ~l 
4g~hr~j 3 ; 

. 30(~J 
26; 28-32; 37 

27(b} 
27 

28; 2! 26(a 
3 

§~t ar~f~~ 
26(a), d 45~d~ 

26{b); 35 b 

34 
30( b45f~~ 
3l{d); 31 

26~a 26 f 
30(c); 31 b 
32(d) 

§if:~ 
36; 37~~! 27 b 

30(f); 31 b 
32(d) 

30(b), (d}; 
3l(d) 

and Discovery - continued) 

servic~nterrogatories-------------------------- 3l(a);(33 
notice for taking------------------------ 30 a) 
objections to interrogatories------------ 32( c); ~73 ,:,:i; perpetuating testimony------------------- • 

'.''~'.:·~.signa.ture of witness-----:---------------------- ~~~ ~1 • 3l (b); 

~£stipulations as to taking of------------------- 26 {a) ,· ~95 · .:aubpoena---------------------------------------
.\subsequent action, use of depositions taken in 26~di 

previous action------------------------------ 26 d 
substitution of parties, not affecting use of--

·. summary judgment proceedings, use in----------- 5 
'.termination of examination by a,der------------ 30(d) 

;~·: • time for taking-------------------------------- 26 (a); 27; 
~· ~(a) 
... ).transcript of oral examination-----------------§~~~~; 3l(b); 

'trials, use at--------------------------------
uae--------------------------------------------waiver· of errors, irregularities, obJections---
:ld.tness 
·;•'.~: · absence of, at trial or hearing----------
:i:\:· age or-----------------------------------

·"'· j~:;• changes by, after exam.ination------------
,~·'.·\ ':': .. ".>.. competency of---------------------------

"Y: · '·' '" contempt by------------------------------
contradiction or impeachment of----------
death of---------------------------------
1mprisonment of--------------------------
1nlil.b111ty to procure attendance by 

subpoena of----------------------------
1.nf'irmity o.f----------------------------
oath to----------------------------------

sickness of-----------------------------
signature of-----------------------------

:written 1nterrogatories-----------------------

·;;.J;~, .P!.mted Verdict (see Verdict) 

~~7:;~m.aab1lity (see also Incompetent Persons; Infants) 

:~!\ · ,1udge, ot--------------------------------------

(aee Depositions _and Discovery) 

2\ m.sm1ssal .,..,,:, 

adjudication, effect as-----------------------
appeal, .from magistrate court------------------

... class actions---------------------------------
death of a party-------------------------------
de.fendant, by----------------------------------
.failure to state a claim-----------------------
1nc:Uspensable party, for failure to jo1n-------
1nvollllltary------------------------------------
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26 
26(d); 27 
32(c),(d) 

~~~~ 
30(e); 3ltb 

32 c 
37(b}; 45 f 

20( d}, r 
26 d 
26 d 

26~d~ 26 d 

30~c~; 31 (b) j 
37 b 

26(d) 

30t~; 3l(b); 
32 Cl 
26 a ; 31; 33 

63 

41 
106 

23(c); 4l{a) 
25(a) 

41 
12 
12 
41 



{Dis1a..1.ssal - continued) 

lack of jurisdiction over subject matter, for-
misjoinder of parties not ground for----------
motion to dismiss presenting defenses---------
notice of, by plaintiff------------------------
order of court, by----------------------------
plaintiff, by----------------------------------
receivership proceedings----------------------
refusal to obey order to compel discovery, etc. 
rev1e~1, petition for, magistrate court---------
stipulation, by--------------------------------
summa.ry judgment, motion for, as preventing 

voluntary-----------------------------------
voluntary--------------------------------------
willful failure of party to 

Divorce 

ans1·1er deposition questions, interroga
tories, comply with order-------------

attend deposition examination------------

attorney for plaintiff not to take acknow-
ledgment-------------------------------------

corrooorating 11i tness not required------------
residence of party, proof of------------------
time for hearing divorce actions--------------
;:ai ver of hearing, etc.------------------------

Docket 

civ!l 
notation of judgment in-----------------
provisions in general-------------------

designation of actions as jury actions--------
entry of order or judgment, notation of 

mailing notice of----------------------------

DocJL~entaI"J Evidence 

copying, inspection or photographing----------
masters, compelling production----------------
request to ad:m.it genuineness of----------------
subpoena for------~-~--------------------------

Documents 

admission as to genuineness-------------------
admission of, at pre-trial conference---------
copies of, to be delivered with request to 
a~~t----------------------------------------

deposition, subject of examination by----------
inspection of----------------------------------
judgments for delivery of---------------------
masters may require production of-------------
official, pleading of-------------------------
official records, proof of--------------------
production or 

by subpoena----~------------------------
for inspection---------------------------
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12; 41 
21 
12 
41 
41:. 
41 

4l(a); 66 
37{b),(d) 

116 
41 

4l(a) 
41 

37(b). (d) 
37(d) 

58; 74~a~ 74 a 
39 a 

34; 

36; 

73(d) 

37ib~ 53 b 
37 c 

45 

36; 37(c) 
16 

- continued) 

simultaneous exchange of---7------------------
\i'l'itten instruments as exhibits----------------

30(b) j 3l(d) 
lO(c} 

contributory negligence as affirmative defens~-

defense, as------------------------

-------------------------
ent Domain Proceed.in s (see Condemnation of 

'!':· roperty n er nent Domain) 
,,#.,. . 

-------------------------------

of rules---------------------------

of Answer Under Oath, 

-------------------------------------

lerical, in judgment, correction of----------
·f1nd1ngs of fact, when set aside for-----------

···-barmlesa-- - - - - - ---- - ---- - -- - - - - --- - - -- - - - - - - - - -
·,/instructions to jury---------------:------~=--- -
,'.:·.Judgments, etc., correction of clerical r.u.,-
~-~-,: - takes-------------------------------- -- ---- --
;~relief from judgment, order, etc.-------------
·~substantial rights of parties------------------

.: . ·~ : 

defense, as------------------------

,,f':~dmisaibili ty at trials-----------------------
,:,~competency of witneaaes-----------------------
,.:}depositions (see Depositions and Discoverr) 

'. ··2d1vorce action 
.;,r:.~ corroborating witness not required-------

.: residence of party, proof of-------------
.,1_•.-'equity rule-----------------------------·------
; ~:error in admission or exclusion of-------------
··.:,exceptions unnecessary------------------------
: ~;::tW:lluded evidence----------- --- ---- ----------- -
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8( c) 

8(c) 

58; 73; 74 

l; 2 

11 

60(a) 
52{a) 

61 
51 

60(b); ~~~~~ 
61 

8(c) 

43(a} 
43(a} 

43(f) 
43(f} 

11 
61 
46 

43(c); 53(b) 



(Evidence - continued} 

generally--------------------------------------
judgment by default----------------------------
leading questions-----------------------------
maaters---------------------------------------
motions----------------------------------------

directed verdict-------------------------
diamiss at close of plaintiff's case----
new trial, ta.king additional testimony---

newly discovered-----------..:-------------------
offer or judgment-----------------------------
offer to prove---------------------------------
official record of entry----------------------
perpetuation of 

depositions before action---~-----------
pending appeal or review----------------

physical or mental condition-------------------
physiciana, of---------------------------------
presentation Of-------------------------------
prohi bi tion on introducing--------------------
record on appeal from magistrate court--------
subpoena for (see also Subpoena} -------------
sui'ficiency of, to support findings of fact---
transcript of evidence and proceedings---------

Examination 

mental----------------------------------------
physical--------------------------------------
judgment debtor---~----------------------------
wi tnesses (see Depositions and Discovery; 

Witnesses) 

Examiner (see Masters) 

Exceptions 

fo:r:nal, unnecessary----------------------•-----
insufficiency of pleadings, for, abolished-----

Excusable Neglect 

counterclaims, in asserting-------------------
relief from judgment on ground of--------------

Execution 

examination in aid of--------------------------
generally--------------------------------------

43 
43(~J 

431~1· 50 a 
41 b 
59 a 
60 b 

6 
43(c); 53(~4 

27 a 
27 b 

35(b); 37 b 
35 b 
43 a 
37 b 

104 a 

52{b); 53(~< 
75; 94 

35; 37(b} 
35; 37{b) 

69 

53 

46 
7{o) 

13(.f) 
60(b) 

69 
69 

53(a) master's compensation, for--------------------
possession, to enforce Judgment directing 

deli very of---------------------------------·- 70 
procedure on and in aid of--------------------- 69 
stay of (see also Stay)------------------------ 62;102;112(o) 
time for issUing------------------------------- 62 
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l party in interest-------------------------
sti tution of--------------------------------

nded pleadings, removal from prior pleadings 
rm-------------------------------------------eading, exhibit as part of-------------------
oord on appeal from magistrate court---------

ry judgment, to affidavits in-------------

sition and discovery, for leave of court to 
·~ take or proceed------------------------------

ater, failure of party to appear before-----
tion for leave to proceed as third-party 
pla.1ntiff---------------------------~--------

;,restra.1ning order for--------------------------
.. aervioe of papers when not reqUired------------

=:::::.:::.e.::.s (see Costs) 

limitation of number-----

;'"liLttirmati ve defense, as------------------------

a:·. (see Attorney• s Fees; Costs; Travel Fees; 
·· Witnesses} 

as affirmative defense--------------

(see Administrator; Executor; Guardian; 
Receivers; Representation; Trustee) 

1~1A.gea.e:nL11y--~-----------------------------------
;0:f,*: .1UJ'J' trial, demand for------------------------
-\.L.ster' s proceedings, report------------------
.:':;· orter of judgment and notice of acceptance----

"·. petition to perpetuate testimony--------------
. petition for review, order or decision or magi

_,,strate court or administrative agency-------
record on appeal or review to superior court--
request for instructions to jury--------------
temporary restraining orders issued without 

notice---------------------------------------
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17(a) 
25(a) 

15\el i6 b 
10 c 

104 a 
56 e 

26(a); 33; 
36(a) 

53{c){l) 

14(a} 

5(a) ;. 6{~1 

16 

8(c} 

12{b),(h} 

8(c} 

5( d), { e);74 
38(d) 

53 
68 

27(a} 

111 
104; 112 

51 

65(b) 



Final Judgment 

appeal, for pUJ:'Poses of------------------------

Findings 

:;!~~~~=-------------------------------------
court to ~k;---------------------------------
effect of ----------------------------------
generally::----------------~-------------------

interlocuto;.;-i;j~~ti~;::::::::::::::---------
jury (see also Verdicts)--------- ---------
masters--- -------------
opinion -------------------------------------' may appear in-----------phys~cian, report of-------------=~------------
re~~~:~=~-:~-~~ter for, at pre-tri;i-~~;;;;;:--
requeats for -------------------------------
stay, to ame~a-~;-;;k;-;aditi~~;i:::::::::::::: 

Form 

allegation of reason for omitting rt answer pa y--------

54(b) 

52(b); 59lal ,,. 52(b); 59 a '' 
52 a 
52 a 

52 
52(a) 

52(a); 53i~! 52 a 
35 b 

16. ~al 52 a 
62 b 

Form 24 

intervener----------presenting defenses ~d;;-R;;,i;-i2(b)_____ Form 21 

captio~==~-=~~~=::laim for interpleader--::::: ~~~ i~ 
---------------------------- Form 18 lO(a); 

Introductory Statement 
complaint to Appendix of Forms 

account-------------------------
conversion- ---------
debt and to-;;t-;;ia;-f;;~a~i;;t-~~~~;y-:-

ance-------------------declaratory relief and i t--------------
goods aold and d li n erpleader------
i t 

1 
e vered------------n erp eader and declaratoT"lT relief -----money •v ------

had and received-------------------
lent----------------paid by mistake-----::::::---------

negligence------------- ---------
promissory note--------::::--------------
se~e~~=~=-::~~~~==~:_ convey;;;_~;-;~d-f~;--
specific perfonnance-:::::::-------------

counterclaim -------------

an~~{~) :r~~=~==~-~=:=~~=~-~~er Rule 

cross-~~!f~f~a~~w!~~~~~::_:o co;pi;i~t~-f~;: 
denials --------------------------------------------------------
generally----------·----------
Judgments----------- ------------------

-~-------------------------

motion 
bring 1n third-party defendant-----------

-~1{:._ 

Form 5 
Form 12 

Form 14 
Form 15 
Form 6 
Form 15 

Form 9 
Form 7 
Form 8 

Forms 10, 11 
Form 4 

Form 14 
Form 13 

Form 17 
Form 18 
Form 17 

8(b); lO(b);_ 
Forms 171 10 

76;90 
54(a); 58; 

Forms 26, 27 

Form 19 

continued) 
dismiss presenting defenses under 

Rule 12(b)-----------------------------
entry on property for purposes of in-

spection, etc.-------------------------
general provisions----------------------
intervene· as a defendant under Rule 24---
notice of--------------------------------
production of documents under Rule 34---
void service of summons for lack of 

service-------.-'"------------------------
notice appeal-----------------------------------
. hearing of motion------------------------
. pleadings-------------------------------------
!;pre-trial order-------------~-----------------
,request for admissions under Rule 36----------
· 11gn1ng or pleadings, motions, etc.------------

Form 16 

Form 22 
7( b); 76 

Form 20 
Form 16 
Form 22 

Form 16 

Forms 28, 29 
Form 16 

8(e); 10; 76 
Form 25 
Form 23 

Introductor-J 
Statement to 
Appendix of 

. Forms 
teummon8---------------------------------------- 4; Forms 1,2,3 Introductory Statement 
,,. to Appendix of Forms 
anrorn statement to accompany motion for Form 22 

Form 19 production---------------------~-------------
.. third-party complaint--------------------------

atfirmative defense, as------------------------
pleading or------------------------------------
0-

§;·c].aim to set aside, joinder with claim for 
~:;',:, money----------------------------------------

-------------------------------------====.;o;.-.. 

•;J;,'•:::J: c. ad li tem---------------------------------------
~F::'. 4efault judgment against----------------------
"~f;:.'.:· 1nfants and incompetent persons, for-----------
.~,:'·· ..... , .. ,, ·, " 

~~+ real party in interest, as---------------------
f:.· eul>stitution or----------.,---------------------
';;/.''' ~~>~ess Error ----------------------------------

1,>~ ~..:lidation of aotiona for-------------------
motions----------------------------------------

··'""' preliminary, of defenses-----------------------

'" =~~:., 0 f o~0!~~:n~~;-;;;::::::::::::::::::::: 

&h -217-

18(b) 

64 

17{b); 27(a) 
55(c) 

17(b); 27(a); 
55{c) 

17{a) 
25(b) 

61 



Holidays 

clerk's office not open on---------------------
computation of time---------------------------·-

Hypothetical Statement 

claim or defense------------------------------- 8(e) 
Illegality or------------------------------------

affinna.ti ve defense, as------------------------ 8(c) 
Impeachment in judgmenta--------------------

witness, or-----------------------~------------ 43(b); 26(f) 

Inadvertence 

counterclaim, in asserting--------------------
relief from judgments, orders, etc.------------

Incomoetency 

substitution or representative, because of-----

Incompetent Persons 

judgments by default against--~---------------
procedure in case a party becomes incompetent-
service or summons and complaint on-----------
su1 ts by or against--------------~-------------

Indispensable Party -----------------------------

Infants 

depositions, taking before action-------------
judgments by default againat------------------
service or summons and complaint on-----------
su1 ts by or against----------------------------

Injunction 

appeal, pending--------------------------------
findings or fact and conclusions or law--------
form and scope or-----------------------------
generally--------------------------------------
notice 

preliminary injunction------------------
temporary restraining order-------------

preliminary notice prior to issuance-----------
revie\·1, pending-------------------------------
stay of judgment-------------------------------
supreme court's power not limited-------------
surety on bond or undertaking-----------------
temporary restraining order--------------------

Insane Persons (see Incompetent Persons) 

-218-

13{f) 
60(b) 

25(b) 

4(~J!~l 
·17; 55 c 

12(b) J (h)J 19 

27 <5> i~i 
4(d} 2 

17; 55 c 

~~~~~ 
65~d~ 

65 

65 a 
65 b 
65 a 
62 c 
62 a 
62 f 
65 c 
65 b 

---------------------------
---------------------------

olnder 

·i~:,'·~~;------------------------~~~~~~~~~~~~~~~~ 
~;: ::part generally----------------

';J.'· remedies-----------------------------.:.---------

Judges 

---------------------------------disability---- ~th -----------------filing or papers ~~ ---------
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51 

49tb~ 49 a 

9(b) 

78(e} 

22 

49(b); 58 

24 

4l(b) 

l9(a) 

8(e)j 18 

19; 20; 21; 

22; 2\8(b) 

... 
t 



Judgment 

amendment of-----------------------------------
clerical m1stakes in---------------------------
confession of----------------------------------
copies of to be kept by clerk-----------------
correction of errors and clerical mistakes in--
costs------------------------------------------
counterclaim or cross-claim, on, after separate 

trials--------------------------------------
declaratory------------------~-----------------
decree; defined as-----------------------------
default---------------------------------------
definition------------------------------------
demand for-------------------------------------

discharge or prior judgment as ground for 
relief from----------------------------------

dismissal of action-------------------------~-
effect of, against persons not joined as 

parties--------------------------------------
effecti ve when---------------------------------
enforcement of, for · 

payment of money, by execution (see 
Execution) 

specific acts---------------------------
entry of---------------------------------------
error, harmless, effect on--------------------
excusable neglect as basis for relief from----
execution of (see also Execution)--------------
final-----------------------------------------
form-------------------------------------------
fraud as affecting-----------------------------
generally--------------------------------------
general verdicts accompanied by answers to 

interrogatories, on-------------------------
harmles~ e~ror, effect on---------------------
inadvertence a~ basis for relief from---------
index of, clerk to keep-----------------------
misconduct as basis for relief from-----------
mistake as basis for relief from---------------
modification-----------------------------------

motion for 
dismissal, of----------------------------
in accordance with motion for directed 

verdict--------------------------------

sufficiency of evidence to support 
court•s .findings-----------~-----------

mUltiple claims--------------------------------
mul tiple parties-------------------------------
n. o. v. --------------------------------------new, on motion for new trial-------------------
ne1·1ly discovered evidence as ground for relief 

from-----------------------------------------
notation of in civil docket--------------------
notice of entry of-----------------------------
notwi thstanding the verdict--------------------

-220-

52(b); 59 r 
60 a 
57 b 
74 b 
60 a 
54 d 

13(i); 54{b) 
5J 

54(c1~(S5 
54(a) 

8(a)i 54(c); 
55(fJ 

60(b) 
41; 37(b) 

58; ~~f ~j 

70 
58; 74(a) 

61 
6o(b) 

·54(a~i(~! 
~O(b) 

54; 78 

49(b);58 

~~1~
1

l 60 b 
60 b 
60 b 
61 

4l(b) 

~~g~ 

521bl 54 b 
54 b 
50 b 
59 a 

601bl 58; 74 a 
73 d 
50 b 

t - continued) 

ot--------------------------------------
of------------------------------------

N,llSQ;Ulg of------------------------------------
N-' ..... ~~,8, judgment on the, motion for--------

tion and submission---------------------
- -- eedings 1n aid of--------------------------

eas.'by person not party, to en.force-------
Sional remedies to secure satisfaction of-

:tals 1n------------------------------------et, trom, by motion and by action-----------
et'granted by----~------------------------
sfaction of-------------------------------

te judgments-----------------------------
stration, to enforce---------------------

aside, oo motion for judgment----------
ial verdict, on---------------------------

c acts, for-----------------------------
ot enforcement of (see also Stay)---------

lementary proceedings in aid of-----------
court • s power to preserve effective-

ss-----------------------------------------se as basis for relief from--------------
le, vesting title by------------------------
t1ng or modii'ying--------------------------

1.Dg title by------------~------------------
4. relief from------------------------------
ts of error, coram nobis, coram vobis, 

ta querela, abolished--------------------

or. as a defense--------------------------

ternate-------------------------------------
lllilll!.l.nation------------------------------------

of less than tw!'!lve-----------------------
ct of majority----------------------------

ons not triable of right by----------------
sory jury---------------------------------

' te:rna.te jurors------------------------------
ent to trial by----------------------------
titutional right to trial by---------------

laratory judgment actions-------------------
d for-------------------------------------

Bignation on docket-------------------------
s.iiLllL.\DC1.tion of jurors--------------------------

tructions to (see also Instructions to Jury) 
terrogatories to, for answer with general 

:'verdict--------------------------------------
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:Ha); 68 
50(b); b~~~1 12(c 

54(a); 7 
' 69; 70 

71 
64 

6o(b4; ~~~~.~ 
60(b1j (64~ 5g9 

51.t(b) 
70 

5o(b) 
49(a); 58 

70 
62 
56 
69 

62(f) 
60(b) 

6ocIS 
61 
' 70 
60(b) 

60(b) 

12!bl, (h); 41 b 
12 b , (h); 
41 b 

47(bi 47(a 
4 
48 

39 c 
39 c 
47 b 
39 c 
38 a 
57 a 

38; 39 
39(a) 

47 
51 

49(b); 
58 



(Jury - Continued) 

majority verdicta or findings-----------------
masters, reference to in jury act1ons---------
master• s report as evidence before-------------
order for trial by-----------------------------
reconsideration of issues by-------------------
right of trial by-----------------------------
special verdiots------------------------------
wai ver of--------------------------------------

Knowledge 

pleading of------------------------------------

Laches 

affirmative defense, as-------------~----------

License 

affirmative defense, as-----------------------
Limitations 

affirmative defense, as-----------------------

Lunacy Proceedings (see Mental Health) 

Malice 

pleading of------------------------------------

Mandamus 

\·1!'1 t abolished---------------------------------

J.:agistrate Courts 

appeals from----------------------------------
bond, cost-------------------------------
bond, supersedeas-------------~----------

costs---- --------------------------------death of a party-------------------------
d1sm1ssal of appeal----------------------
docket entriea---------------------------
hearing l'lithout trial de novo------------
notice of appeal-------------------------
parties, designation of-----------------
record on appeal------------------------
stay of proceedings----------------------
substi tution-----------------------------
supervision of appeal by superior court-
time for taking appeal-------------------
trial de novo----------------------------

applicabili ty of rules------------------------
construction of rules-------------------------
deputy magistrate, proceedings before----------

findinga---------------------------------

9(b) 

8(c) 

8{c) 

B(c) 

9(b) 

85(c) 

101-108 
lOl(e); 103 
l02(b); 10;3 

l06{e) 
108 
106 

lOl{d) 
107 

lOl~c) 
101ig4 

102 
108 

l05(a) 
lOl(a) 

l05(b); 107 
l; 93; 96 

93(b) 
96-100 

100 

atrate Courta - continued) 

jury trial---------------------~--------
judgment--------------------------------
pleadings-------------------------------
swnmons----------------------------------

trict magistrate, proceedings before-------
ents, notice of entry---------------------

ers, notice of entry-----------------------
ord of proceedings--------------------------
.. ·ew, order or decision of, by superior court 

· applicability of rules governing appeals-
bond,. cost-------------------------------
considerations governing review----------
hearing on review------------------------
parties, designation or------------------
procedure--------------------------------
petition tor review---------------------
record, order for filing of--------------
stay-------------------------------------
superior oourt, authority of------------
t1me for seeking review-----------------
wri ts of review, etc. not to be used, 

relief available by petition-----------

counts, statement or-------------------------
intment-----------------------------------

omipeiumtion----------------------------------
tion------------------------------------

l.MJUJ..ngS, effect of---------------------------
strate as----------------------------------

and duties-----------------------------
eedings before------------------.----------
rt of-------------------------------------
ial----------------------------------------

-------------------------------------------ona. in support o~-------------------------
s. review by court, memoranda required by 

oourt----------------------------------------11'-----------------------------------------.lemental-----------------------------------

or------------------------------------

cability of rules-------------------------

-223-

99 
100 

§~ 
93-95 

95 

§~ 
116 

lll(b) 
110 
114 

lll(c) 
111 
109 
112 

112(0) 
115 
113 

109 

53(c) 3 
53 a 
53 a 
53 a 
53 d 

53(b), (cJ: ~ 
53 c 
53 d 
53 a 

53(~f ; 

76 
77(e),(h) 

H~H{U 
9(b) 

35; 37(b) 

85(a) 



E!.leage 

•;:i tnes ses---- -- --------------------------------

Hinors (see Infants) 

Hisconduct 

relief from judgment, order or proceeding 
because of-----------------------------------

Flisjoinder of Parties·· 

effect or--------------------------------------

1:1sta!ce (see also Error} 

clerical, correction of, in judgment----------
designation of counterclaim as defense or 

defense as counterclaim----------------------
pleadl. ng of------------------------------------
relief from judgments, orders, etc. taken 

i'.?.gai11st pa1 .. t~':"' b~,r-----------------------------

l'.ot:'..on 

calendar--------------------------------------
defenses raised by-----------------------------
filrected verdict, motion for-------------------
forr.i------------------------------------------
hearing of-------------------------------------
judgr.ent, motion for---~-----------------------
rnotion day------------------------------------
notice of hearing----------~-------------------

pleadings, motion for judgment on-------------
submission and hearing-------------------------
surn.'nary judgment------------------------------
support1ng papers-----------------------------
~i~e for serving------------------------------
··rai ver-----------------------------------------
1:ai ver of defenses-----------------------------

!t:ultiple Claims 

judgment---------------------------------------
on less than all of claims, stay of 

enforcement----------------------------

l':ultiple Parties 

judgment---------------------------------------

Viunicipal Cornorations1 

service of summons and complaint on------------
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45(0); 83 

60{b) 

21 

6o(a} 

~~;~ 
6o(b); 62(b} 

77 
12 
50 

7(b}; 76 
77 

. 50 

6(d)< F~~L 
77(aJ 

12(c) 
77 

7~lrl 
12(bJ~ ~ 

54{b) 

62{g} 

54(b) 

4(d)(9) 

;:i~Names 
· }( omitted parties, setting forth----------------
·~··· pleading setting forth names of parties, etc.--

summons----------------------------------------
l9~c~ 10 a 

4 b 

from judgments, orders, etc.------------ 60(b); 62{b) 

as affirmative defense-----------

'f-;" . ._. generally-------------------------------------

·.;:;B,,.; ·time for---------------------------------------

infant or incompetent person---------

Veredicto, Judsment-----------------

service on-------------------------------------
subpoena requiring attendance at deposition----

J~C Honsuit (see Dismissal} 

... ~ 
of-------------------------------------

also Affidavits; Verification) 

affirmation in lieu of------------------------
ans\·1ers to interrogatories to parties----------

: complaint in secondary action by shareholcers-
deposi tion, po~;er to administer 
equity rule------------------------------------
refusal to ta!{e in connection \Ii th cieposi t:'..0:1s 

. and interrogatories-------------------------
). response to request for admissions------------

sworn copies of papers, SU.'l'.'!12.:F.f judgnent 
proceedings----------------------------------

. : .witnesses and parties before masters----------
.~~tnesses at deposition------------------------

,~, 

11.~.·· . 

" . 

l
•;ili 

Objections 

conclusions of law, form of-------------------
cost bill, objections to----------------------
findings of fact-------------------------------
instructions-----------------------------------
judgment, form of-------------.------------,-----
ruling or order of court------~----------------

,;··-
-225-

/~r 

8(c) 

50(b); 59; 61· 
62(b); 63(c\ 

59; 6(b) 

17(c} 

50(b); 62(b} 

4(e);5;6(d) 

~3(d} 
-::3 

23(~~ 
11 

56(e) 
53 

23· 30(c)· 
31(b}; 32(c) 

52 (b}; 

78'b~ 79tc 
78~b 

51 
78(b) 

46 



Offer of JuClgment -------------------------------

Offer of Proof ----------------------------------
Officer of Corporations, Partnerships, Etc. 

depositions of, use by adverse party----------
examination and cross-examination of, by 

parties--------------------------------------
interrogatories to parties to be answered by---

Officer of the State {see Attorney General; Public 
Officers; State) 

Official Act 

pleading of------------------------------------

Official Document 

pleading of------------------------------------

Official Record 

proof of, or lack thereor---------------------

Omissions 

errors in record arising from------------------

Opinion 

findings of court may be included in----------

Oral Examination 

depositions, tal<:l.ng on-------------------------

~ 

application for-------------------------------
ci vil docket-----------------------------------
clerk 

68 

43(c); 53(b) 

26(d) 

26; 43(b) 
33 

9(d) 

9(d) 

44 

6o(a) 

52{a) 

30 

{see also Documents) 

filing of•------------------------------------
torm of---------------------------------------
service or------------------------------------

·.--~ aigning of-------------------------------------

:~Parties {see also Interpleader; Intervention; 
1 . Third-Party Practice) 

adding of--------------------------------------
additional parties, counterclaim or cross-

claim---------------------------------------
arrest of-------------------------------------
capaci ty--------------------------------------
class action-----------------------------------
common name, suit in---------------------------
eonditionally necessary------------------------
dropping of------------------------------------
examination and cross-examination of adverse---

"'indispensable----------------------------------
· generally--------------------------------

dismissal for lack of, effect-----------
involuntary plaintiff--------------------------
Jo1nder of-------------------------------------l

it~ 

SV' .. mental examination-------~--- ------------ - -----
-· .. ~! . · 11111ltiple---------------------------------------
~7J·i " names, title of action-------------------------
·~/';(~,; necessary--------------------------------------

1. ,. · non-Joinder------------------------------------

.' ,i.\it~· permissive joinder of--------------------------

1:." persons not, process for or against------------

'.
·~.; ... · . 'physical examination---------------------------
10'' .. plaintiff, involuntary------------------------
»,;_<:. prevailing party allowed costs-----------------

'"· ,,.,:·" · proper-----------------------------------------
~ · ·. real party in interest------------------------

relative, employee, etc., depositions before---
~;<·;. service of pleadings upon-------------------.,,-
'':<:.i. s1gning of pleadings, motions and papers-------

,:.:.,.,·. substitution of--------------------------------keeping copies of-----------------------
keeping indices or----------------------
orders signed and entered by-------------

74 c ' 74lbl 
< 1~third-party plaintiffs and defendants----------
1;<w.1th whom or in whose name a contract has been 

entry of---------------------------------------
entry of, notice by clerk----------------------
en.rorcement of---------------------------------
errors or defects in, harmless-----------------
objections to----------------------------------
preparation and submission---------------------
service Of-------------------------------------
stipulations, orders upon----------------------
summons, service of----------------------------

Oversight 

counterclaim, in asserting--------------------
errors in record arising from------------------

14 b 

95;10l{a};l~3;73(i 
70; 71 

61 
46; 78(b) 

78 

4{ dJ~f~j 
13(f) 
6o(a) 

._'.:.... de for the benefit of another--------------·:~·1,,1·:::• .. ~ ma 

t: .·Partnership 

~i;~t·cCllllllOn name, suit in--------------------------
'1&:.-1nterrogatories to, as parties----------------
.. r;; · otficers (see Officer of Corporations, 

:_,. Partnerships, Etc.) 
;(· ··. erv1 f summons and complaint on------------7"·' . a ce o 
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5 
7(b); 76 

7{b)(2J 

21 

13(h) 
37(b); 64 

9(a) 

17(~r 
19 
21 

26; 4J{b) 
12{b),(h ;19 
12(b)' (~l;{~~ 

19(ai 
19; 20; 21; 22; 
23 

35; 37(~4 
lO(a) 

19 
12(b), {h); 
19(b}; 21 

20 

35; 37~~
1

} 19 a 
54 d 

~~~~ 
~~~!;~~1 

25 
14 

17(a) 

17(c) 
33 

4{d) (5) 



Payment 
affirmative defense, as------------------------

Payment Into Court ------------------------------
Peace Officer 

def1n1t1on-------------------------------------
surnmons and other process, service by----------

Penalt1es 
party, refusal to make discovery--------------
pleading, signing of with bad 1ntent----------
surnmary judgment, bad faith aff1davita--------
N1tnesses, failure to appear or be sworn-------

Pending Action 
counterclaims----------------------------------

Perm1ss1vP Counterclaims 

pleading------------------~--------------------

Perm1ss1ve Joinder 

part 1 es---- ---- - ---------------------- ··-- - ---- -

Peroetuat1on of Test1mogy: ----------------------

Personal Service 
summons----------------------------------------

Petition 

8(c) 

67 

37 
11 

56(e;) 
37(b); 45(f); 
53(0)(2) 

13(a) 

13(b) 

20 

27 

4(d) 

perpetuate testimony by deposition before action 
review of order or decision of magistrate court 

or administrative agency----------------------

27(a) 

109-116 

Photographs 

inspection, etc.-------------------------------
product1on of documents, etc. for photo-

graphing-------------------------------------

Physical Examination 

parties----------------------------------------

Plaintiff 

Pleadi!!S 

(see Parties) 

(see also Answer; Complaint; Form; 
Petition; Reply; Reply to Third
Party Ansi·ier; Third-Party Practice) 

34; 37{b) 

34; 37(b) 

35; 37(b) 

- continued) 

adl'.lress of persons sign1ng--------------------
ption by reference of statements in---------

fidavits to---------------------------------
owed-------~-------------" ternative statements pe-•t_t_e_d __ i_n ____________ _ 
dment i~u. ------------

. assert claims against third-party 
defendants-----------------------------

conform to evidence, etc.----------------
. form---------------------
· of course and by leave of-~~;;;;:::::::::: 
· omitted countercla1ms-------------

relat1ng back to date of original--:::::: 
time for pleading in response to amended 

. pleading----------------idance ---------------
:. averments in-------------!.": matters of----------·-- ----------------
1' 0f particulars abol1shed:::::::::::::::::-
1on of--------------- . -
t:rUction of ----------------------

11 
lO(c) 
' 11 

if:~ 

15l~
4

l 15 e 15 a 
13 r 
15 c 

15(a) 

l~~~i lOf a 

... case of failure to deny-----
. generally--------------- ------------- S~di 
ta------------------- _ ----------------- 8 f - ------------- 8( ) ensea to--------------------------- ------- e ; 10 b 

rs to, abolished------------- --------- 12 
als of averments---------- ----------- S( ) 7 cl 

responsive pleading not ;;~~1;;d--~h----- b i 9( (a) ,1, a 
eptions for insufficiency of, aboli~h~d=~::: 7 a);o d 
bits as part of----------- 7 c 

l1ng or-------------------- ----------------- 10 c 
of (see also Form)------=-:--------------- 3;5(d), e 

thetical statements----------------------- 8(e);l0;7 
onsistent claims or defense;:::::::::::::::: 8 e 
ent----------------- B e ent---------------==---------------------- 9 b 

' on the pleadings---::::::::-------------- 9 e 
ledge----------------- -------------- 12 c 

l k f 
--------------------- ~ b 

ac o ---------------ce----------------------::::::::::::::----- b 
condition--------------------------::::: 9 b 

e-------------------- 9 b en.designation of def;~;;-;;-~~~t;-~1-1-- 9 b 
counterclaim as defense--------- r a m 

cial document or act-------------:::::::::: lmi phing in----------------
~ materiality of averments-~r::::::::::::: 

.....uiuii~.ry hearings of certain defenses 
sed by-------------------t, immaterial, 1npert1~;~;--~;---------
dalous matter in------------~-

lJ (see Reply; Reply to Third-Part;-A~;;;;)
ive, to contain all defenses-----------

lous or indecent matter-------
tion of claims and defenses in-:::::::::: 

~iµrig of-----------------------
anent and joinder of legal or-;~~it;bi;----
. , or both--------------~----------·----
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12(d) 

12(f) 

12f bi 11; 12 f 
8(e); 10 b 
8(b),(e);11 

B(e); 18 



(Pleadi •. _ - contlnued) 

statement or 
counterclaims in-------------------------
cross-claims in-------------------------
defenses in------------------------------
th1rd-party claims and defenses ln------

strild.ng of, for 
fallure to correct defects after notice 

of order to do so----------------------
not signlng------------------------------
ref'usal to obey orders for discovery, etc 
willful failure to attend deposition or 

answer interrogatories------------~---
strik:1ng of redundant, immaterial, etc. matter
subsequent transactions------------------------
summary judgment, on--------------------------
supplemental-----------------------------------
technlcal forms of, not requlred--------------
third-party (see Third-Party Practice; Reply to 

Third-Party Answer} 
time for service of {see also Time)-----------
time, materiality of averments of--------------
verification of--------------------------------

Pleas 

not to be used---------------------------------

Possession 

judgment directing delivery of---~------------

Practice In Cases Not Provlded For By Rule 

Prayer 

clalms fbr relief------------------------------
default judgment, as affecting relief on------
other judgments, aG affecting relief-----------

Precedence 

actions on trial calendar----------------------
declaratory judgment actions, on calendar-----
preliminary injunction, motion for-------------

Preliminary Hearing 

of defenses------------------------------------

Preliminary Injunction (see Injunction) 

Prevailing Party 

coats to---------------------------------------

Pre-Trial Procedure -----------------------------
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8(a); 13 
8(aJ; 13(~) 

8(a); 14 

12(e) 
11 

37(b) 

37~d~ 12 r 
15 d 

56 

1~~~~ 

l~~~~ 
ll• 23(b)· 

27(a); 65(b) 

7(c) 

70 

86 

4o(f)(3) 

65(n 

l2(d) 

54(d) 

16; 56(d} 

aition examination limited by--------------
1oal and mental examination, waiver or-----

8 

or rules-------------------------

8 

applicability of :rules------------------

26(a) 

26(b) 
35(b) 

85(a) 

1; 85; 92 

~:~; ~~-;~~r-~!-;;;;i~;-~;::::::::::::::: h!~l 
fioiency of, as a defense----------------- 12 b 
f1oiency of service or as a defense------- 12 b 

.~~~-~~-~=~~-=:~::_~~=~::::::::::::::::4<a>,<r>:z; ~5 
aummona (see also summons)--------------------- 4 
· tot 

.. 

assistance for delivery or possess1on---
attaehment against property--------------
execut1on·---·-······-···-------------M-
sequestration-------·--------------------

· ction of Doo\Ul\ents ------------------------
..... t {see also Evidence) 

er to prove-----··------···-·--------------
t1cial record--------------------------------

ernee of 
amendment--~---------~·------------------
generally--------------------------------
notice to take depositions authorizes 

issuance of subpoena------------------
offer of Judgment and notice or accept-

ance thereor---------.:-----------------
1y1,.. proeeas--..·-·--·--------------------·----.-

·.)testimony at earlier trial---------------------...... 

---------------·----------------====-=~..:;;;;.==-

and Final Remedies ------------------

l7' .opening judgment where no personal service 
i£ made-------------------------·-------·-·-·---
:1 
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70 
64; 70 
69; 70 

70 

34; 37(b) 

43(e}; 53(~4 

~~~~ 
45(d) 

68. 
4(f),(g) 

75(b) 

20 

f
O(b) I (d); 

31 d); 33; 34; 
45 b), (d) 

64-71 

60(b) 



(Publication - continued) 

service of 
notice of application to take deposition 

before action-------------------------
summons----------------------------------

Public Corporation 

officer, etc. of, use of deposition------------
sunnnons, service on----------------------------

Public Officers (see also Attorney General; State) 

depositions of, use by adverse party----------
exam.1.nation and cross-exam.1.nation of----------
interrogatories served on public corporation---
proof of official records by------------------
substitution of successor---------------------
title of, may sue or be sued by official title-

Quo Warranto 

applicability of rules to---------------------

Real Party In Interest 

prosecution of action in name of---------------

Receivers 

generally--------------------------------------
stay of enf'orcement of judgment----------------

Rec1tals 

judgment---------------------------------------

Record 

appeal-----------------------------------------
authentication of copy-------------------------
clerk to keep----------------------------------
correction of errors and mistakes in----------
deposi tion exam.1.nation------------------------
evidence excluded------------------------------
pleading of-----------------------------------
proceedings or---------------------------------

prior proceedings - judgment------------------
proof of official, or lack of------------------
review on--------r-----------------------------
temporary restraihlng order issued without 

notice---------------------------------------
transcript of, stenographic or electronic------

Recross Interrogatories 

time for service-------------------------------

26(d){2) 
43(b) 

~~ 
25{d) 
25(d) 

85(b) 

17(a) 

66 
62(a) 

54(a) 

31(a) 

.Redirect Interrogatories· 
-·1', 

;~, time for service-------------------------------

··====""
:,··: pleadings, motion to strike--------------------

·~· "master" includes------------------------------

· adoption by, in a pleading--------------------
,.default judgment, to determine account or 
· amount of damages---------------------------
' master-----------------------------------------
' pleadings, to other parts or------------------
: ·paragraphs by number in succeeding pleading----

.:.==::::;:::::.:::!!....:=:::::.!!-o~f::.....:Am:::!!!e~n~dm~e~n~t~s ---------------------

affirmative defense, as------------------------

joinder of------------------------------------

. Replevin ----------------------------------------
Reply (see also Defenses; Pleading) 

I 

court may order, to an answer or a third-party 
answer---------------------------------------

. joinder of claims------------------------------
pleadings--------------------------------------
time for service of----------------------------

Reply Affidavit 

· motion for new trial---------------------------

·Reply Memoranda ---------------------------------
:Re~ly to Third-Party Answer (see also Third-Party 
·.• ractlce) 

court may order--------------------------------
time for service or----------------------------

.••' evidence excluded-----------------------------
master----------------------------------------
physician--------------------------------------
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3l(a) 

12(f) 

53(a) 

lO(c) 

55(c)(l) 

lO(b); 76{~~ 
lO(b~ 
15(c) 

8(c) 

18 

64 

59(c) 

77{e)(3) 

43(c);53fb~ 53{d); 54 a 
35 b 



Renresentation (see also Attorney; Guardian) 

~~;~~n~c~~o~=-~:~~==~==~-~:_:::~-~::::_:~-=~:::est gf :~ ) . 
death, inco!llpetency or transfer of interest---- 25; 108; 11~ i'\ 
default judgment------------- .... ,.,--------------- 55~c~ f 
;nrants or incompetent personQse--------------- 17(b);55 c · 
~ntervention, inadequacy of, ~6 ground for----- 24 a 

Representative Capacity 

action on behalf of infant or incompetent------

Reauested Instructions --------------------------
n~~uest for Admissions -------------------------
Requests 

findings by court-------------------~---~~----
instructions--------------------------------~~-

Rei:i Judicata 

~ffirmative defense, as-----------------------

Re~training Order (see also Injunction) --------" 

Return of Process 
----------------~--------~----~ 

~ (see also Magistrate Courts) 

appeal (see also Appeal; Magistra1e Courts} 
findings by court, requests. ibrpqvp~se of-----
master•s findings--~e•"-----------------------
petition for, from order or decision of 

magistrate court or administrative agency---~ 
taxation of costs-------------------------~----

Ru.les of Civil Procedure 

citat1on of-----------------------------------
~ffective date------------~n-------------------
magistrate courts, applicability to------------
relaxation of----------------------------------
scope and construction------------------------
ptatutes considered superseded by rules--------

.Soandalous Matter 

motion to strike-------------------------------

Bcire Fac1as 

17(b) 

51 

36; 37(c) 

$i(al 
5 ' 

8(c) 

65 
4(f) 

91 
92 

93; 96 
88 

l; 86; 87; 88 
87; 

Appendix A 

12(f) 

1·iri t abolished - relief by action or motion---- 85(b) 

Scope of Rules ---------------------------------- 1;85;86;87; 
88; 92; 93; 96 
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(see also Bond; Stay; Supersedeas Bond) 

' ----------------------------------------- 62; 102 

ttn:t;;!;-;~~;;;;;~t-~r::::::.::::::::: 62; 102; ~ik\~· ! 
;,trial, pending clec1s1on on----------------- 62 b 
· · f'roin judgment, pending decision on------ 62 b 

ng orders or preliminary injunctions-- 65(c}J 62 c 
petition for-----~--------------------- 112 c 

'"""----~-----------~--------------------- 62 e . ·' "'J 

o:f' Pers.on or :Pro ert ------------------- 64 

and cross-claims-----------------
ly-------------------------------------or parties-----------------------------

.. ,,i':: sional remedy-----------------------------
el obedience to judgment----------------

~iS: 

··1us1ons or law, proposed torm or-----------
8 or fact, propoaed form of------------· 

lly--------------------------------------t, proposed form or---------------------

ot---------·--·---~~·~------~----------~~ and complaint--------------------------

Publication 

before action----

Second.a Actions -----------------

ition-------------------------------------
errors and 1rregular1t1es---------------

ons and other papers-----------------------
dings-------------------------------------

by clerk-------------------------------

64 
70 

21 

23 

63 



Special Appointment 

service of process-----------------------------

Special Damages 

pleading---------------------------------------

Special Matters 

pleading----------------------------------~----

Special Verdict {see Verdict) 

Specific Performance 

vesting title----------------------------------

~ 
action in name of, for benefit of another------
apoeal by--------------------------------------
attorney general {see Attorney General) 
condemnation of property (see Condemnation of 

Property Under Eminent Domain) 
counterclaims or credits aga1nst--------------
judgment by default against--------------------
1a1·1s (see Statutes} 
pleading by, time for-------------------------
police officer of {see Peace Officer) 
security not required - restraining orders or 

preliminary injunctions----------------------
stay in favor of-------------------------------
stay of execution of judgment-----------------
subpoena on behalf or, tender of fees and 

mileage not required------------------------
subst1 tuUon in suits by or against officers of 
summons and cOu1.Plaint, service on--------------

Statute of Frauds 

affirmative defense, as-----------------------

Statute of Limitations 

affirmative defense, as-----------------------

Statutes 

adoption---------------------------------------
condemnation of property under eminent domain--
costs------------------------------------------
death, establishing the ract of----------------
do;·1er-----------------------------------------
evidence--------------------------------------
execution-------------------------------------
guardian and ward------------------------------
jury trial, right to--------------------------- . 
juvenile proceedings---------------------------
mandamus---------------------------------------

ta1 health-------------------~--------------
cial record, proof of----------------------

bate----------------------------------------
, ess, service of, outside state-------------
·~warranto-----------------------------------

vers-------------------------------------'es, effect on--------~----------------------
es, relation to----------------------------
zure of persons or property----------------
tutes considered superseded----------------

ns by publication-------------------------
. ns, service as prescribed by statute------
e prescribed in-----------------------------

tnesses, competency and privileges of-------
titutional laws, enforcement of allegedly 

age Incorporation Act of 1957--------------

see also Bond; Security; Supersedeas Bond) 

85(44 

8~~:< 
85~b~ 

66 
87 
86 
64 

4(d)(4):1~1 
43 a 
24 c 

93(a) 3 

oms.tic-------------------------------------- 62(a);l02(a) 
.erally-------------------------------------- 62;l02;ll2(c) 

eedings 
? · costs of previously dismissed action, 

payment of-----------------------------
discovery, compel, etc.------------------

hers 

or transcript as evidence---------------

tion, dismissal or--------------------------
ppeal, dismissal of--------------------------
eposi tions, taking of-------------------------

generally--------------------------------------
~.fury less than twelve--------------------------
1.fury trial by consent-------------------------
·master' s findings, finality of----------------
new trial, for enlargement of time for serving 

affidavits-----------------------------------
trial without jury-----------------------------

.. ''Verdict, majority------------------------------
. .}iirriting, when required-------------------------

4l(d) 
37{b) 

75(b) 

ction by--------------------------~----------- 23(b) 
.. sm1ssal-------------------------"".------------23(c); 4l(a} (1) 

ea dings 
· · motion to strike------------------------

rerusal to make discovery as ground for--
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l2(f) 
37(b), (d) 



,, 
,• 

·-~ 
Subpoena 

administrative compelli deposition----:___ ng obedience to--------

.~ 

85. 
26(a}; .45 

45(c};'i 
45(a): 

-~~- SuJ?Plemental Memoranda I motions, in support ot------------------------- g~e) 

rees for attendanc;-;_;;d-;;il--------------------
form of--------------------=~!:---------------
generally-------- ---------------service of-------=-----------------------------

-------------·---------------
witnesses 

depositions pending action---------------

fees to be tendered to----
masters, before---------- ---------------
trial or hearing--- ----------------

Subeti tution of Parties ----------------------

depositions pendi t right to use---~-~=-=~~· affectin~ the 
generally---------------- --------------------------------Summar;y Juggment ----------

~ -··-----------------------------

,) 

4{c) (3)~'· 
53(c) (2} 

' 26( 
30{g) (2); 

53(~~~ 
45~ 

l2(b}.( 
:: 

amendment-------- .:: 
caption----------=::::::::::::::::::::::------- l40(b(a}{7(b}l~f.· 

SUl'lll!lons (see also Process) 

issuance of---------------- ------- / 
parties to p -------·--~---~----- 4{a-: 

should be a~~=~~~-~~=-=~dispensable but 
service or ---------------- ( iack-~r:-;~ti~~-t~-d.1---------------=:::: 19 b 
third-party defendant------~~~~-for----------- l2(b 

Sunday -------------- .1, 

clerk's office not o en--------
computation of time-~--------- ···--·--·-------

Superior Court -----------------

appointment or masters-
books and records or ------------------------
oonduct in courtroom--------------·----·-------
filing of papers with regulation of-----------
jucige$ of (&ee Judges)·----------------------·-
practioe in cases not \tid 
rules, relaxation of--~:~---=~-:or by rule-----
supplementary remedies 1 aid ---------------n or jurisdiction--

Supersedeas Bond 

appeal------------injunction pending·;;p·;;i----------------------
stay----------- ---------------------

----~---------------------------
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io2; ioi 
6 

62(0). 
2(d){ 102·' 

112(c1 'J 
·:"!. 

I
,,, Supplemental Plead111& (see '.Pleading) 

Supplementary Remedies 
in aid of superior court juriediction----------

I Supreme Court 

chief justice appointment of maatera, approval by---··-
assignment of judges in ease of 

disability, etc.-----------------------
erfective date of ruies to be established by---I rule ~ng power~-··--·--·····--·---------~---

,;.' stay pending appeal or review-----------------· 

I ,f)uretz 
bond on - gene:rallY·---------------------------

·,;" juOgm.ent against, on motion .. ·----------·-------1 Surprise 
judgment taken through, relief from------------

.•... ~ Te!'Por0!"l R•atraining order (aee alao tnjunotion) 

±erm of Court 
... · ex:tstenoe or expiration, effeot----------------

1 Testimonz (see Evidence) 

I 
I 
I 
I 

Third-Party Practioe 
default and default judgrn.ent------------------
dismissal of third-party alaim-----------------
generally---~----------------------------~-----
joinder or claims------------------------------
judgment--------------------------------------
separate trials--------------------------------

(see particular subject headings throughout 
this index) 

generally--·-------------.. ----------------------

Title 
judgment vest1ng-------------------------------

T1tle of.' Action 

109-116 

53(a) 

63 
~2 

62(r1 

eo 
65(c); 80(e) 

60(b) i 62(b) 

65(b) 

6(0) 

55lfl 41 0 1 .· 
18 

;4(b)J 62~g~ 42 b 

6 

70 

I 
I 

caption----------------------------------------
lO(a); 76 
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,';•,:: .. ~ .. :i'l'itle of Rules ----------------_.;.----------------

,, Transcript (see also Record) ·, , 

evidence, as-------------.;~~~~----•------------
magistriite court, record.on{apj>eal rrom-------
master, 1'1ling of, w.1.th,rep9rt:--.;---------------

~~'.2= .. ; ,
1

,Transf'er of Interest ________ .,.. __ ;_ _______________ _ 
·: < ~ ., 

·~ ·Travel Fees-------------~-----------------------

Trials 

actions, consolidation of, for----~-----------
assignment of cases for-----------------------
calendar for (see Calendar) 
consolidation---------------------------------
continuances----------------------------------
court--~---------------------------------------
defenses 

asserted at, no responsive pleading-----
raised at, but not pleaded--------------
raised by pleading or motion, deferred 

until---------------------------------
depositions at--------------------------------
directed verd1ct------------------------------
dism1ssal--------------------------------------
exceptions unnecessary------------------------
findings by court after-----------------------
instructions to jury--------------------------
issues for 

,pre-trial conference--------~------------
summa:ry judgment hearing-----------------

joint------------------------------------------
judgment following separate-------------------
jury (see Jury) 
master's findings, use or at------------------
new (see also New Trials)----------------------
pre-trial procedure----------------------------
separate--------------------------------------
subpoena for----------------------------------
visi ting judges--------------------------------
witnesaes, testimony at------------------------

Trustee 

real party in 1nterest-------------------------

Un1ncorporated Associations · 

interrogatories to, by whom answered----------
service of process on--------------------------
sui t in common name----------------------------

Usual Place of Abode 

service of 
pleading, by leaving at-----------------
summons, by leaving at-------------------
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II 
91 

I 
104llj~~~ . 

I 53 d l .. 

25(0) 

83 ·.:.-!> 

I 
42(a) 

40 

I ~f ~J 
39 

l2lb~ 12 h I 
l2(d) 

26· ;) I 50(a 
41 
46 

4l(b); 52 i 51 

16 

56r1 42 a 

I 54(b); 62 g 

g§f ~~ 59; 
16 

I 42~b~ 45 e 
. 40 c 

26(d); 43 

I 
l7(a) 

I 

I 

l .... :.Ve,ndiuesm1ssal 
for improper-------------------------

(" improper, as a defense-------------------------

·<Verdicts (see also Jury) "'· 1. · ~~~isory--------..:-----------~-------~----------. . directed-----------------;. ____________ , ________ _ 

I 
I 
I 
i 
I 
I 
I 
I 

· error, setting aside for-------•--------------
interrogatories to jury accompanying general 

verdict--------------------------------------
judgment, entry of-----------------------------
jurors, of majority of-------------------------
new trial--------------------------------------
setting aside 

judgment, motion for---------------------
new trial-------------------------------

special----------------------------------------

Verification (see also Affidavits; Oath) 

deposition before action, of petition to 
perpetuate testimony------------------------

pleadings generally---------------------------
secondary action by shareholders, of com-

plaint in---------------.:..--------------------
temporary restraining order without notice, of. 

complaint for--------------------------------

Voluntary Dismissal 

,costs of previously dismissed action as affect-
ing right of--------------------------------

effect------~---------------------------------
time for-----------------•---------------------

Waiver 

af'fi:rmative defense, as------------------------
defenses---------------------------------------
depositions 

errors·and irregularities 1n------------
exam1nation and reading of, by witness---
objections-------------------------------
signature or w1 tness to-----------------.

evidence, of right to otfer-------------------
jury trial 

demand, by failure to serve and file-----

directed verdict, motion for------------
fees, by failure to pay-----------------
special verdict required-----------------

objeetions-------------------------------------4(d) fgf 
17 c I I 

4(djf ~~ I ~ 

ii I I 

Withdrawal 

court, deposits in----------------------------
judgment, offer of-----------------------------
jury trial, demand for-------------------------
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12())) 4l(b) 
12 

39{c); 52(a} 
50 
61 

49(b); 58 
49; 58 

48 
59 

50(b) • 
59 

49(a); 58 .. ,> 

67 
68 

38(d) 

-. ; 

~ 
·:i 
, I 



Witnesses (see also Evidence) 

( .. ;,:~dm.1n1strative subpoena, compelling obedience 

~'.~':if;f;.;;t1~~-1~-i1;~-~f-~;th:::::::::::::::::::: ~~~~l 
~''!"'e9111Petency or---------------------------------- 43(a~ 
'.\f;,,-;,contracUction or-------------------------------26( c), ( d), ( f); 
;: ·: . - 43(b} 
· .. ;·::-..·'. ·credibility or--------------------------------- 52{a) 
...... cross-examination or--------------------------- 26( c); 43(b) 
:;\_<,,deposition 
[~!,;1~~,,-.•::.-: • .. before action, perpetuation of testiinony 

~~~:; cx!;;:;~;;;tl~~:::::::::::::::::::::::: 
r,;/·+:: ·. evidence, introduction of witness' 
·,:; .. ··' ·,;,, deposition in--------------------------

,'< 1nterrogator1es, refusal to answer------
protective orders for witness------------
reason for using---------..; ______ ,.:_. _ _. _____ . · 
signature or-----------------------------
subnlisaion or, to witness---------------

examination of 
deposition hearing, at-------------------

trial, at------------------~-------------

26; 27; 29-32; 
37 

43(b) 
expert, limiting number ot, at pre-trial 

conference----------------------------------- 16 
tees, tender or, to---------------------------- 4i(c); 83 
hostile or unwilling--------------------------- 26 c ; 4 (b) 
impeachment of---------------------------------26(0{, d),{r); 

43(b~ 
introduction, deposition in evidence----------- 26 r 
leading questions------------------------------ 26(c); 4I b 
masters, before-------------------------------- 53(b),{c 2 ' 

certified public accountants as---------- 53 c 3 
physician's testimony, when excluded----------- 35 b 1 
privilege-------------------------------------- 26(b); 43 a 

:subpoena (see also Subpoena)------------------- 45 
summary judgment, affidavits or---------------- 56 
testimony 

orally in open court---------------------26 ( 11)(3); 43( a) 
perpetuation of, by---------------------- n 
physical or mental condition, regarding-- 35(b) 2 

.,:,·, .· proof at later trial of------------------ 75 ~b 
iic'-':, trial, examination and cross-examination----··-- 43~b 
~~'~: . 

. )C . . . .. 
~arrest----------------------------------------
· as1stanoe------------------------------------
attachment-------------------------------------

;;,:audita querela, abolished--------------------i..
.. i.t.:coram nobis, abolished------------------------
;·•fcoram vobis, abolished------------------------
~:<exeoution (see also Execution)-----------------

·"· arniahment------------------------------------
mandamus---------------------------------------injunction (see also Injunction)------------~--
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64 
70 

64; 70 

~rn~ 
69; 70 

64 
85(c) 

65 

I 

l'tl 
I I 
I I 
I I 
I I 
I I 
I I 
I I 
I I 
11 I 

(Writ - oontinued) 

quo warranto----------------------------------
replevin-----------~--------------------~-----
Scire facias-•---------------------------------
sequestrat1on----------------------..;. ____ ..; ____ _ 
subpoena (see also Su~poena)----------~--------
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