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ORDER ADOPTING RULES

It is hereby ordered:

That the foregoing rules, numbered 1 to 114, inclusive,
be and the same are hereby adopted as the Rulee of Civil Proce-
dure goverming the superior court and the maglstrate courts of
the State cof Alaska effective 2t a date to be determined by

further order of the court,

“

Dated at Junezu, Alaska, this Gth day of October,
1259, ' |
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ChipilJustice
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RULES OF CIVIL PROCEDURE

PART I, SCOPE OF RULES - CONSTRUCTICN - ONE FORM OF ACTION

Rule 1. Scope of Rules -~ Construction.

The procedure in the superlor court and sc far as appli-
cable, in the magistrate courts, éha11 be governed by these
rules in all actions or proceedings of a civll nature - legal,
eguitable or otherwise. fhese rules shall be construed to se~
cure the Jjust, speedy and inexpensive determinat;on of every '

action and proceeding.

Rule 2. One Form of Actlon.

There shall be one form of action to be known as a

"eivil action,”

PART II. COMMENCEMENT OF ACTION - SERVICE OF PROCESS, PLEAD-
INGS, MOTIONS AND ORDERS

Rule 3. Commencement of Action.

A clvil actlion 1s commenced by filing a complaint with

the court,

Rule 4, Process,

{a) Summons - Issuance. Upon the filing of the com-

plaint the clerk shall forthwith issue a summons and deliver it

for service to a peace offlcer or to a person speclally appoint-
ed to serve 1t. Upon request of the plaintiff separate or addi-
tional summons shall 1ssue agalnst any defendants.

~lw



(b} Summons -~ Porm. The summons shall be signed by

the clerk, be under the seal of the court, contain the name of
the court and the names of the parties, be directed to the de-
fendant, state the name and address of the plaintiff's attor-
ney, if any, otherwlise the plaintiff's address, and the time
within which these rules require the defendant to appear and
defend, and shall notify him that in case of his failure to do
50 Judgment by default will be rendered agalnst him for the re-
lief demanded in the complaint.

(c) By Whom Served - Appointments to Serve Process -

Definition of "Peace Officer,”

(1) sSubject to the provisions of paragraphs {2)
and {3) of this subdivision, service of all process shall be
made by a peace officer or by a person specially appointed by
the court for that purpose.

{2) Service of all process relating to rsmedies
for the selzure of persons or property pursuant to Rule 64
shall be made only by a peace officer; but service of process
to enforce a Jjudgment by writ of execution may be made by a

person specially appolnted by the court for that purpose.

{3) A subpoena may be served as provided in Rule
bs,

(4) The term “"peace officer", as used in these
rules, shall include any officer of the state police, members
of the pollce force of any incorporated city, village or
borough, United States Marshals and their deputles, and other

officers whose duty is to enforce and preserve the public peace.
(5) Special appointments to serve summons and

-

other process shall be made freely when substantial savings in
travel fees and costs will result. The court in its discretion
may by order authorize the clerk or deputy clerk to make such

special appointments.

(d) Summons ~ Personal Service, The summons and com=

plaint shall be served together., The plaintiff shall furnish
the person making service with such c¢coples as are necessary.

Service shall be made as follows:

(1) Individuals. Upon an individual other than
an infant or an incompetent person, by delivering a copy of the
summons and of the complaint to him personally, or by leaving
copies thereol at his dwelling house or usual place of abode
with some person of sultable age and discretion then residing
therein, or by delivering‘a copy of the summons and of the com-
plaint to an agent authorized by appointment or by law to re-

ceive service of process.

{2) Infants. Upon an infant, by delivering a
copy of the summons and complaint to such infant personally,
and also to his father, mother or guardian, or 1f there be nonre
within the state, then to any person having the care or control
of such infant, or with whom he resides, or in whose service he
is employed; or if service cannot be made upon any of them,

then as provided by order of the court.

{(3) Incompetent Persons. Upon an incompetent

person, by delivering a copy of the summons and complaint per-
sonally =-
(1) To the guardian of the person or a com-

petent adult member of his family with whom he resides, or 1if
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he is living in an institution, then to the director or chief
executive officer of the institution, or if service cannot be
made upon any of them, then as provided by order of the court;

and

{(11) Unless the court otherwise orders,

also to the incompetent.

{4) Corporations. Upon a domestic or foreign
corporation, by delivering a copy of the summons and of the com-
plaint to an offlcer, a managing or general agent, or to any
other agent authorized by appointment or by law to receive ser-
vice of process and, if the agent is one authorized by statute
to receive service, by making service in the manner prescribed

i

by statute.

(5} Partnerships. Upbn a partnership, by deli-
vering a copy of the summons and of the complaint perscnally to
a memberof such partnership, or to a managing or general agent
of’ the partnership, or to any othervagent authorized by appoint-
ment or by law to-receive service of process, or to a person
having control of the business of the partnership; or if ser-
vice cannot be made upon any of them, then as provided by order

of the court.’

(6) Unincorporated Associations. Upon an unin-

corporated assoclaticon, by delivering a copy of the summons and
the complaint personally to an officer, a managing or general
agent, or to any other agent authorized by appointment or by

law to receive service of process; or if service cannot be made

upon any of them, then as provided by order of the court,.

(7) State of Alaska. Upon the state, by deliver-

i
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ing a copy of the summons and the complaint personall? co the
attorney general or to the person in the judicial district
designated by him in a writing filed with the clerk of the
court, and when service is made upon such person so designated,
by alsoc sending a copy of the summonsland of the complaint by
registered or certified mail to the Attorney General of Alaska

at Juneau, Alaska,

(8) officer or Agency of State. Upon an officer

or agency of the state, by serving the State of Alaska as provid-
ed in the preceding paragraph of this rule, and by delivering a
copy of the summons and of the complaint to such offlcer or
agency. If the agency is a corporation, the copies shall be de~
livered as provided in paragraph {(4) of this subdivision of this

rule,

(9) Public Corporations, Upon a borough or an

incorporated city, town, school district, public utility dis-
trict, or other public corporation in the state, by delivering
a copy of the summons and of the complaint to the chief execu-

tive officer or chief clerk or secretar& thereof.

{e) oOther Service. Whenever a statute of the state or

any of these rules or an order of the court provides for serv-
ice of a summons, or of a notice, or of an order in lieu of
summons upon a party not an inhabitant of or found within the
state, service shall be made under the circumstances and in the

manner prescribed by the statute, rule or order,

{(f) Return. The person serving the process shall make
proof of service thereof to the court promptly and in any event

within the time during which the person served must respond bto



the process. If service 1s made by a person other than a peace
officer, he shall make affidavit thereof. Fallure to make

proof of service does not affect the validity of the service,

(g) amendment. At any time in its diseretion and upon
such terms as it deems just, the court may allow any process or
proof of service thereofAto be amended, unless it clearly ap~-
pears that material prejudice would result to the substantial

rights of the parties agalnst whom the process issued,

Rule 5. Service and Filing of Pleadings and Other

Pagers .

(a) Service - When Reguired, Every order required by

its terms to be served, every pleading subsequent to the origi-
nal complaint unless the court otherwise orders becauée of
numerous defendants, every written motlon other than one which
may be heard ex parte, and every written notice, appearance,
demand, offer of Jjudgment, and similar paper shall be served up~
on each of the parties but no service need be made on partles

in default for fallure to appear except that pleadings assert-
ing new or additional claims for rellefl against them shall be

served upon tbem in the manner provided for service of summons

in Rule &,

(b} Service - How Made. Whenever under these rules ser-

vice is requlred or permitted to be made upon a party represent-‘
ed by an attorney the service shall be made upon the attorney
unless service upon the party himself is ordered by the court.
Service upon the attorney or upon a pérty shall be made by de-
livering a copy to him or by malling it to him at hls last

known address or, 1f no address is kmown, by leaving it with

~B-

the clerk of the court. Delivery of a copy within th: ale
means: handing 1t to the attorney or to the party; of leaving
i1t at his office with his clerk or other person in charge there-~
of; or, if there ls no one 4in charge, leaving it in a conspicu-
ous place therein; or, 3if the office is closed or the person to
be served has no office, ieaving it at his dwelling house or
ugual place of abode with some person of sultable age and dis-

cretion then residing therein. sepvice by mail is complete up-

on mailing.

{¢) Service - Numerous Defendants, In any actlon In

which there are unusually large numbers of defendants, the
court, upon motlon or of 1its own initiative, may order that ser-
vice of the pleadings of the defendants and replies thereto

need not be made as between the defendants and that any cross-
claim, counterclaim, or matter constituting an avoldance or af=-
firmative defense contained therein shall be deemed to be de-
nied or avoided by all other parties and that the Filing of zny
such pleading and service thepreof upon the pleintiff constitutes
due notice of it to the parties. 4 copy of every such order

shall be served upon the parties in such manner and form as the

court directs.

{d) Filing. All papers after the complaint reguired to
be served upon a party shall be filed with the court elther be~-

fore service or within a reasonable time therealter.

(e} Filing With the Court Defined. Tne filing of plead-

ings and other papers with the court as required by these rules
shall be made by filing them with the clerk of the court, ex-

cept that the Jjudge may permit the papers to be filed with him,
in which event he shall note thereon the filing date and forth-

T




wilth transmit them to the office of the clerk,

(f) Proof of Service.

{1) Proof of service of‘allxpapers required or
permitted to be served, other than those for which a particular
method of proof 1s prescribed in these rules, shall be filed in
the clerk's office Promptly and in any event before action is
to be taken thereon by the court or the partles, The proof
shall show the day and manner of service and ma& be by writteé

acknowledgement of service, by certificate of an attorney, by

affidavit of the person who served the bapers, or by any other

proof satisfactory to the court,

{2) If an affidavit of mailing or of service is
attached to the original pleading, it shall be attached under=

neath the same so that the character of the pleading 1s easlly
discernible.

(3) Fallure to make the proof of service requir-
ed by this subdivision does not affect the validity of service;
and the court may at any time allow the proof of service to be
amended or supplied unless it clearly appears that so to do

would result in material prejudice to the substantial rights of
any party,

Rule 6. fime.

(2) Ccomputation, In computing any period of time pre-~’

scribed or allowed by these rules, by order of court, or by any

a .
pplicable statute, the day of the act, event, or default after

vwhich the designated period of time begins to run 18 not to be

included. The last day of the period so computed is to be in-

-

cluded, unless it is a Sunday or & legal holiday, in .ch
event the period runs until the end of the next day which 1is
neither a Sunday nor a hpliday. When the perlod of time pre-
scribed or allowed is less than 7 days, intermediate Sundays
and holidays shall be excluded in the computation. A half

holiday shall be considered as other days and not as a holi-

day.

{b) Enlargement, Vhen by these rules or by a notice
given thereunder or by order of court an act 18 required or
allowed to be done at or within a specified time, the court for
cause shown may at any time in 1ts discretion (1) with or with-
out motion or notice order the period enlarged if request there-
for is made before the expiration of the period originally pre-
scribed or as extended by a previous order or (2) upon motion
made after the expiration of the specified period permit the
act to be done where the fallure to act was the result of ex-
cusable neglect; but 1t may not. extend the time for taking any
action under rules 25, 50 (b), 52 (b), 59 (b), (d) and (e),
and 60 {b), except to the extent and under the conditions stat-

ed in them.

{c}) Unaffected by Expiration of Term. 7The period of

time provided for the dolng of any act or the taking of any
proceeding is not affected of limited by the continued exist-
ence or expiration of a term of court. The continued existence
or expiration of a term of court in no way affects the power
of a court to do any act or take any proceeding in any civil

action which has been pending before it.

(d) For Motions - Affidavits. A written motion, other

than one which may be heard ex parte, and notice of the hearing
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thereof shall be served not later than 5 days before the time
specified for the hearing, unless a different pericd is fixed
by these rules or by order of the court. Such an order may
for cause shown be made on ex parte application., When a motion
is supported by affidavit, the affildavit shall be served with
the motion; and, except as otherwlse provided in Rule 59 (c),
opposing affidavits may be served not later than 2 day before
the hearling, unless the court permits them to be served at

some other time,

(e) Additional Time after Service By Mail. Whenever a

party has the right or 1s required to do some act or take some
proceedings within a prescribed period after the service of a
notice or other paper upon him and the notice or paper 1s serv-

ed upon him by mail, 3 days shall be ‘added to the prescribed
period.

PART III. PLEADINGS AND MOTIONS

Rule 7. Pleadings Allowed - Form of Motions.

(2) Pleadings. There shall be a complaint and an

answer; and there shall be a reply to a counterclaim denominat-

ed as such; an answer to a cross-claim, 1f the answer contains |

a c¢ross-claim; a third-party complaint, 1f leave is given under
Rule 14 to summon a person who was not an original party; and
there shall be a third-party answér, if a third-party com-
plaint 1s served. No other pleading shall be allowed, except

that the court may order a reply to an answer or a third-party

answer,

10~

" {b) Motions and Other Papers.

{1) An application to the court for an order
shall be by motion which, unless made during a hearing or trial,
shall be made in writing, shall state with particularity the
grounds therefor, and shall set forth the relief or order
sought. The requirement of writing is fulfilled if the motlon

is stated in a written notice of the hearing of the motion.

(2) The rules applicable to captions, signing,
and other matters of form of pleadlings apply to all motions and

other papers provided for by these rules,

{3) The procedure for the submission and hearing
of motlons shall be as provided in Rule T77.

{(c) Demurrers, Pleas, Ete., Abolished. Demurrers,

pleas and exceptions for insufficliency of a pleading shall not

be used.

Rule 8. General Rules of Pleading.

(a) Claims for Relief. A pleading which sets forth a

claim for relief, whether an original claim, counterclaim,
cross-claim or third-party claim, shall contain {1) a short znd
plain statement of the claim showing that the pleader ls en-
titled to relief, and {2) a demand for judgment for the relief
to which he deems himself entitled. Relief 1In the alternative

or of several different types may be demanded.

{b) Defenses -~ Form of Denials. A party shall state in

short and plain terms his defenses to each claim asserted and
shall admit or deny the averments upon which the adverse party

relies., If he 1s without knowledge or information sufficient
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to form a belief as to the truth of an averment, he shall so
state and this has the effect of a denial. Denlals shall fair-
ly meet the substance of the averments denied, When a pleader
intends in good faith to deny only a part or a qualification
of an averment, he shall specify so much of it as is true and
material and shall deny only the remainder. Unless the plead-
er intends in good faith to controvert all the averments of
the preceding pleading, he may make his denials as specific
denials of designated averments or paragraphs, or he may gen-
erally deny all the averments except such designated averments
or paragraphs as he expréssly admlts; but when he does so in-
tend to controvert all its averments, he may do so by general

denlal subJect to the obligations set forth in Rule 11.

1

{c) Affirmative Defenses. 1In pleading to a preceding

pleading, & party shall set forth affirmatively accord and
satisfaction, arbitration and award, assumption of risk, con-
tributory negligence, discharge in bankruptey, duress, estop~
pel, fallure of consideration, fraud, illegality, injury by
fellow servant, lsches, license, payment, release, res Judicata;
statute of frauds, statute of limitations, waiver, and any
other matter constitutlng an avoldance or affirmative defense,
When a party has mistakenly designated a defense as a counter-
¢lalm or a counterclalm as a defense, the court on terms, if
Justice so requires, shall treat the pleading as if there had

been a proper designation.

{d) Effect of Failure to Deny. Averments in a plead-

ing to which a responsive pleading 1s required, other than those
as to the amount of damage, are admitted when not denied in the

responsive pleading. Averments in a pleading to which no re=-

12~

sponsive pleading is required or permitted shall be taken as

denied or avoided,

(e) Pleading to Be Concise and Direct - Consistency.

{1} Each averment ¢f a pleading shall be simple,
concise and direct., No technical forms of pleading or motions

are required.

(2) A party may set forth two or more statements
of & claim or defense alternatively or hypothetically, elther
in one count or defense or in separate counts or defenses.

When two or more statements are made in the alternative and cne
of them 1f made independently would be sufficient, the pleading
18 not made insufficient by the insufficliency of one or more of
the alternative statements. A party may also state as many
separate clalms or defenses as he has regardless of consistency
and whether based on legal or on equitable grounds or on both.
All sgﬁtementa shall be made subject to the obligations set
forth in Rule 11,

(f) Construction of Pleadings, All pleadings shall be

80 construed as to do substantial Justice,

Rule 9. Pleading Speclal Matters.

(a) capacity. It is not necessary to aver the capaclty
of a party to sue or be sued or the authority of a party to sue
or be sued in a representative capaclity or the legal existence
of an organized association of persons that is made a party,
except to the extent required to show the Jjurlsdiction of the
¢ouit. When a party desires to ralse an Issue as to the legal

ekiétehce of any party or the capacity of any party to sue or
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be sued or the authority of a party to sue or be sued in a re-
presentative capacity, he shall do so by specific negative
averment, which shall include such supporting particulars as

are pecullarly within the pleader's knowledge,

(v) Fraud, Mistake, Condition of the Mind, In all

averments of fraud or mistake, the circumstances constituting
fraud or mistake shall be stated with particularity. Malice,
intent, knowledge, and other condition of mind of a person may

be averred generally.

{c} Conditions Precedent, 1In Pleading the performance

or cccurrence of conditions Precedent, it is sufficient to
aver generally that all conditions precedent have been perform=
ed or have occurred. A denial of performance or occurrence

shall be made specifically and with particularity.

(d) official Document or Act. In pleading an official

document or official act it is sufficlent to aver that the

document was issued or the act done in éompliance with law,

{e) Judgment. 1In pleading a judgment or decision of a
domestic or forelgn court, judicial or quasi-judicial tribunal,
or of a board.or officer, 1t is sufficient to aver the Judg~

ment or decision without setting forth matter showing Jjurisdic~

tion to render it.

(f), Time and Place. For the purpose of testing the
sufficiency of a pleading, averments of time and place are ma-

Tterial and shall be considered like all other averments of ma~

terial matter,

(2) special Damage. When items of special damage are

-1l
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claimed, they shall be speclfically stated.

Rule 10. Form of Pleadings.

{a} Caption - Names of Parties, Every pleading shall

contaln a caption setting forth the title of the court, the num-
ber of the Jjudicial distriet in which the action is filed, the
title of the action, the file number and a designation as in
Rule 7 {a}. In the complaint the title of the action shall in-
clude the names of all the parties, but in other pleadings it
is sufficient to state the name of the first party on each side

with an appropriate indication of other parties.

{b) Paragraphs - Separate Statements., All averments of

claim or defense shall be made in numbered paragraphs, the con-
tents of each of which shall be limlted as far as practicable
to a statement of a single set of circumstances; and a para-
graph may be referred to by number in all succeeding pleadings.
Each claim founded upon a separate transactlon or occurrence
and each defense other than denials shall be stated in a separ-
ate count or defense whenever a separation facilitates the

clear presentation of the matters set forth.

(¢} Adoption by Reference - Exhibits. Statements in a

pleading may be adopted by reference in a different part of the
same pleading or in another pleading or in any motion. A copy
of any written instrument which is an exhibit to a pleading is

a part thereof for all purposes.

(d}) Conformity with Rule 76. All pleadings shall be pre-

pared and filed in conformity with the provisions of Rule 76.




Rule 11. Signing of Pleadlings.

Every pleading of a party represented by an attorney
shall be signed by at least one attorney of record in his in-
dividual name, whose address shall be stated. A party who is
not represented by an attorney shall sign his pleading and
state his address. Except when otherwise specifically provided
by rule, pleadings need not be verified or accompanied by affie
davit. The rule in equity that the averments of an answer un-
der oath must be overcome by the testimony of two wltnesses or
of one witness sustained by corrcoborating circumstances 1s
abolished, The signature of an attorney constitutes a certifi-
cate by him that he has read the pieading; that to the best of
his knowledge, information, and belief there is geood ground to
support 1t; and that it is not interposed for delay. If a
pleading 1s not signed or is signed with intent to defeat the
purpose of this rule, 1t may be stricken as sham and false
and the action may proceed as though the pleading had not been
served, For a wilful violation of this rule an attorney may
be subJected to appropriate disciplinary actlion. Similar ac-

tion may be taken if scandalous or indecent matter is inserted.

Rule 12. Defenses and Objections - When and How Present-

ed ~ By Pleading or Motion - Motion for Judgment on Pleadings,

{a} uWhen Presented. A defendant shall serve his answver

within 20 days after the service of the summons and complaint
upon him, unless the court directs otherwise when service of
process 1s made pursuant tc Rule 4 (e}, A party served with a
pleading stating a cross-claim against him shall serve an

answer thereto within 20 days after the service upon him, The

w16

plaintiff shall serve his reply Lo a counterclalm In - ansver
within 20 days after servlice of the answer ov, if a reply is
ordared by the court, within 20 days ufter servlice ol the order,
uniess the order uvthervise directs, The state or an offlcer or
agency thereof shall serve an answer to the complaint ur to 2
crosg-claim, or a reply to a counterclaim, within 40 days alter
the service upon the attorney general of the plieadlng in which
the claim is asserted. The service of a mobion permittad under
this rule alceprs these periods of time as follow3, unless a
different time is flxed by order of the court: (1) 1 the court
denies the motlon or postpones 1ts dispositlon unill the trlal
on the merlts, the responsive pleading shall be seeved within
10 days after notlee of the courtis actlon; (2) if the count
grants a motion for a more definlte statement the responsive
plzading shall be served within 10 days after the service of

the more definite statement.

{v) 1ow Presented. Every defense, In law or fact, bo
a claim for rellef ln any pleading, whether a zlalm, counter-
clalm, cress-claim, or third-party claim, shall he assszrted in
the responsive pleading thereto if one 15 reguired, except that
the followlng defenses may at the option of the pleader be
made by motion: (1) lack of Jurisdictlon over the subject mate
ter, {2) lack of Jurisdiction over the person, (3] iaproper
venue, (4) insufficiency of process, {5) insufficlency of ssp-
vice of process, (6) falluré to state a claim upon which rallef
can be granted, {7) fallure to foin an indlspensable party. A
motion making any of these defenses shall be made before plead-
ing 1f & further pleadlng 1s permitted, No defense or objlec-
tion 1s walved by being Jolned with one or more other defenses

or objections in a responsive plzading or motion. iIf a plzad-

-17~

v i



ing sets forth a claim for relief to which the adverse prarty lis
not reguired to serve a responsive pleading, he may assert at
the triel any delense in law or fact to that c¢laim for rellef.
If, on a motion asserting the defense numbered (6) to dismiss
for failure of the pleading to state a claim upon which reliefl
can be granted, matters outside the pleading are presented to
and not excluded by the court, the motion shall be treated as
one for summary judgment and disposed of as provided in Rule
56, and all parties shall be given reascnable opportunity to

present all material made pertinent to such a motion by Rule

58,

{c) Motion for Judgment on the Pleadings. After the

pleadings are closed but within such time as not to delay the
trial, any party may move for Judgment on the pleadings., I,
on a motion for judgment on the pleadings, matters outside the
pleadings are presented to and not excluded by the court, the
metion shall be treated as one for summary judgment and dispos-
ed of as provided in Rule 56, and alil parties shall be given
reasonable opportunity to present all material made pertinent

to such a motion by Rule 56.

(d} Preliminary Hearings. The defenses specifically

enumerated (1) ~ (7) in subdivision (b) of this rule, whether
made in a pleading or by motion, and the motion for Judgment
mentioned in subdivision (c) of this rule shall be heard and
determined before trial on application of any party, unless the
court corders that the hearing and determination thereof be de-
Terred until the trial.

(e) Motlon for More Definite Statement, If a pleading

to which a responsive pleading is permitted is so vague or am-
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bigucus that a party cannot reasonably be reguired t ane a
responéive pleading, he may move for a more definite statement
before interposing his responsive pleading. The motion shall
point out the defects complained of and the details desired.

If the motion is granted and the order of the court is nct
obeyed within 10 days after notice of the order or within such
other fime as the ecourt may fix, the court may strike the plead-

ing to which the motion was dlirected or make such order as it

deems Just.

(f) Motion to Strike. Upon motion made by a party be-

fore responding to a pleading or, if no responsive pleading is
permitted by these rules, upon motion made by a party within

20 days after the service of the pleading upon him or upon the
court's own 1initiative at any time, the court may order strick-
en from an§ pleading any insufficient defense or any redundant,

immaterial, impertinent, or scandalous matter,

(g) Consolidation of Defenses. A party who makes a mo-

tion under this rule may joln with it the other motions herein
provided for and then available to him, If a party makes a mo-
tion under this rule and does not include therein all defenses
and objections then available to him which this rule permits

to be raised by motion, he shall not thereafter make a motion
based on any of the defenses or obJjections sc ohitted, except

as provided in subdivision (h) of this rule.

{h) waiver of Defenses. A party walves all delenses

and objections which he does not present either by motion as
hereinbefore provided or, if he has made no motion, in his
answer or reply, except (1) that the defense of failure to

state a claim upon which relief can be granted, the defense of
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faLLu;e to Join an indispensable party, and the objection of
fatturz to state a 1egzal defense to & claim may also be made by
a later pleadlng, Lf one l1s permitted, or by motion for Judg-
ment on Ehe pleadings or at the trlal on the merlts, and except
(2) that, mnen2ver 1t app2ars by suggestion of the partles or
atharwlse that tne court lacks Jurisdiction of the subject mat-
tee, the court shall dts.ah.es the actlon. The objection or de-
fensa, 10 mads at the trial, shatl be disposed of as provided
in Rule 15 {b) in btha llgnt oi’ any evidence that may have been

recelved,

Rule 173. Uwunﬁgg;la}g»ggg“q§g§§;clalm.

(1) Compuisnry Jountepclaims, A pleading shall state
as a counterclalm any elalm which a1t the time of serving thé
pleadlag thg pleader has agalnst any oppesing party, if it
arlses out of the teasactlon nr oceurvence that 1s the sub-
ject matcer ol the cpeosing party's clailm and does not require
for 1bts adjudicatlion the presence of thlrd parties of whom the
court cannot aequire Jurlsdictlion, except that such a claim
need not be so stntsd 1T at the time the action was commenced

the clalm was tne subjent of anothesr pending actlon.

{(b) Teunisalve Counterclalms. A plzading may state as
a countarclatin any olatin agalnst zan opposing party not arising
out of the transactlon ov oecurveose thabt 13 the subjJect matter

of the opposing party's claim,

(c} Counterclainm Exceeding Opposing Claim. A counter-

claim may or may not Jdlminlsh or defecat the rzcovery sought by
the opposing party. It may claim relief exceedlng in amount

or different in kind rrom that sought in the pleading of the

opposing party.

(d) Counterclaim Against the State. These rules shall

not be construed to enlarge beyond the limits now fixed by law
the right to assert counterclaims pr to claim credits against

the state or an officer or agency thereof.

(e} Counterclaim Maturing or Acquired After Pleading.

A claim which either matured or was acquired by the pleader af-
ter serving his pleading may, with the permlission of the court,

be presented as a counterclaim by supplemental pleading.

(f) Omitted Counterclaim. When a pleader fails to set

up a counterclaim through oversight, inadvertence or excusable

neglect, or when Justice requires, he may by leave of court set

up the counterclaim by amendment.

(g) Cross-Claim Against Co-Party. A pleading may state

as a cross-cléim.any claim by one party against a co-party
arising out of the transaction or occurrence that is the sub-
Ject matter either of the original action or of a counterclaim
therein or relating to any property that is the subject matter
of the original action. Such cross-claim may include a claim
that the party against whom it is asserted is or may be liable
to the cross-claimant for all or part of a claim asserted in

the action against the cross-claimant.

(h) Additional Parties May Be Brought In, When the

presence of parties other than those to the original action is
required for the granting of complete relief in the determina-
tion of a counterclaim or cross-claim, the court shall order

them to be brought in as defendants as provided in these rules,

if Jjurlisdiction of them can be obtained and their Joinder will
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not deprive the court of jurisdiction of the action,

(1) Separate Trials - Separate Judgment. If the court

orders separate trials as providedin Rule k2 (b), Judgment on a
counterclaim or cross-claim may be rendered in accordance with
the terms of Rule 54 (b) when the court has Jurisdiction so to
do, even if the claims of the opposing party have been dismiss~

ed or otherwise disposed of.

Rule 14, Third-Party Practice.

- {(a) when Defendant May Bring in Third Party. Before

the service of his answer a defendant may move ex parte or, af-
ter the service of hls answer, on notice to the plain@iff, for
leave as a third-party plaintiff to serve a summons and com-
plaint upon a person not a party to the action who 18 or may be
liable to him for all or part of the plaintiff's c¢lalm against
him. If the motion is granted and the summons and complaint
are served, the person so served, hereinafter called the third-
party defendant, shall make his defenses to the third-party
plaintiff's claim as provided in Rule 12 and his counterclalms
against the third-party plaintiff and cross-claims against
other third-party defendants as provided in Rule 13. The third-
party defendant may assert against the plaintiff any defenses
which the third-party plaintiff has to the plaintiff's claim.
The third-party defendant may aléo assert any claim against the
plaintiff arising out of the transactioﬁ or cccurrence that 1s
the subject matter of the plaintiffis claim against the third-
party plaintiff. The plaintiff may assert any claim against
the third-party defendant arising out of the transaction or og-

currence that is the subject matter of the plaintiff’s claim

i

against the third-party plaintiff, and the third-party defend-
ant thereupon shall assert his defenses as provided in Rule 12
and his counterclaims and cross-claims as provided in Rule 13,
4 third-party defendant may proceed under this rule against any
person not a party to the action who 1s or may be llable fto him
for all or part of the clalm made in the action against the

third-party defendant.

(b} When Plaintiff May Bring in Third Party., When a

counterclalm is asserted against a plaintiff, he may cause a
third party to be brought in under circumstances which under

this rule would entitle a defendant to do so,

Rule 15. Amended and Supplemental Pleadings.

(a) - Amendments. A party may amend his pleading once as
& matter of course at any time before a responsive pleading is
served or, if the pleading is one to whlch no responsive plead-
ing 1s permitted and the action has not been placed upon the
trial calendar, he may so amend 1t at any time within 20 days
after 1t 1s served. Otherwlse a party may amend hils pleading
only by leave ol court or by written consent of the adverse
party; and leave_shall be freely given vhen justice so requires.
A party shall plead in response to an amended pleading within
the time remaining for response to the original pleading or
wlithin 10 days after service of the amended pleading, whichever

period may be the longer, unless the court otherwise orders.

{v) Amendments to Conform to the Evidence. YWhen issues

not raised by the pleadings are tried by express or implied
consent of the partles, they shall be -treated iIn all respects

as 1f they had been raised in the pleadings. Such amendment of
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the pleadings as may be necessary to cause them to conform to
the evidence and to raise these issues may be made upon motion
of any party at any time, even after Judgment; but fallure 8o
to amend does not affect the result of the trial of these
issues. If evidence 1s objected to at the trial on the ground
that it is not within the issues made by the pleadings, the
court may allow the pleadings to be amended and shall do so
freely when the presentation of the merits of the action will
be subserved thereby and the objecting party falls to satisfy
the court that the admission of such evidence would préjudice
him in maintalning his action or defense upon the merits. The
court may grant a contlnuance to enable the obJjecting party to

meet such evidence,

{c) Relation Back of Amendments, Whenever the claim or

defense asserted in the amended pleading arvse out of the con-
duct, transaction or occurrence set forth or attempted to be
set forth in the original pleading, the amendment relates back
to the date of the original pleadlng.

{(d)} Supplemental Pleadings. Upon motion of a party the

court may, upon reasonable notice and upon such termg as are
Just, permlt him to serve a supplemental pleading setting forth
transactions or occurrences or events which have happened since
the date of the pieading sought to be supplemented, whether or
not the original pleading is defective in its statement of a
claim for relief, If the court deems it advisable that the ad-
verse party plead fhereto, 1t shall so order, specifying the

time therefor.

(e} Form. Unless otherwise permltted by the court,
every pleading to which an amendment is permitted as a matter
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of right or has been allowed by order of the court, must be re-
typed or reprinted and filed so that 1t will be complete in it-
self, including the exhibits, without reference to the supersed-
ed pleading. No pleading will be deemed to be amended until
this subdivision of this rule has been cbmplied with, All
amended pleadings shall contain coples of all exhibite referred
to in such amended pleadings, Permission may be obtained from
the court, if desired, for the removal of any exhibit or exhi-

blts attached to prior pleadings, in order that the same may bve
attached to the amended pleading, ‘

Rule 16. Pre-Trial Procedure - Formulating Issues,

(2) 1In General, 1In any action a pre-trial conference
on a day certain may be ordered pursuant to the motion of any
party, or by the court upont its own motion, to consider the fol-
lowing:

(1) The simplification of the issues,

{2) The necessity or desirability of amendments
to the pleadings.

(3) The possidility of obtaining admissions of

fact and of documents which will avoid unnecessary proof.

{4) fThe limitation of the number of expert wit—
nesses.

| (5) The advisability of a preliminary reference
of issues to a master for findinge to be used as evidence when

the trial is to be by Jjury.

(6) sSuch other matters 48 may aid in the disposi-
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tion of the actlon.

(v) Pre-Trial Calendar.

{1} ‘The judge in whose court any action or pro-
ceeding, Jury or non-jury,is pending, may place the same, whe-
ther or not at issue, on the calendar for pre~trial procedure
at such time and for such purpose or purposes as he may desem
proper, upon at least 20 days notlice to the parties thereto or

their attorneys of record.

(2) At any time after any pending action or pro-
ceedling is at issue, any party thereto may reguest the Jjudge in
writing to place the same upon the calendar for such pre~-trial
procedure as may be indicated In such request and as permitted
by this rule. Upon the granting by the Jjudge of such request,
the clerk shall serve and file, not lese than five days prior
to the hearing, unless otherwise ordered by the court, a written
notice thereof to all parties theretofore appearing in such ac-

tion.

(¢) Pre-Trial Memorandum, At the pre-trial conference

each attorney shall be prepared to submit a typewritten memo-

randum covering such of the following items as are appropriate:

(1) A brief statement of what the plaintiff ex-

pects to prove in support of his claim,

{2) A brief statement of what the defendant ex-

pects to prove as a defense thereto.

(3) Similar statements as to any counterclaim or

cross-clalm of a defendant.
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(%) aAny amendments required of the pleadings.

(5) Any tender of issue in the pleadings that is

to be abandoned,

{(6) Any stipulatlon of facts, as to liabllity or
damages, that the attorney 1s willing to make, or on which he

requests an admission,

(7) fThe details of the damages claimed, or of
any other relief sought, as of the date of tha pre-trial con-

ference,

{8) The documents and records to be offered in
evidence at the trial which will be conceded to be genuine, or

as to which a concession 1s requested,

(9) The names and specialties of experts to be

called as witnesses,

(10) Any other pre~trial relief which the court

or attorney may request,

In preparing for the pre-trial conference, attorneys are

requested to dlscuss with each other the matters listed herein.

{d) The Conference,

(1) A1l pre-trial conferences shall be held bs-
fore the Jjudge in open court or in chambers. The attorneys
appearing at the pre-trial conference shall be prepared to dis-
cuss the action and shall be authorized to act for their cli-
ents. If an attorney for a party falls to.appear at a pré—
trial conference, the pre-trial judge may act as in the case

of a non-appearance for trial.
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(2) The matter of a settlement may be discussed

at the pre-trial conforence, but the discussion shall not be
made a part of the court record and shall not be mentioned in

the order enktered on the pre-trial conference,

{e) Pre-Trial Order. The Jjudge shall make an order

(to be drawn and submlitted by counsel) which shall reclte the
action taken at the conference, the amendments allowed to the
pleadings, and the agreements made by the parties as to any of
the matters considered, and which limits the issues for trial
to those not disposed of by admlsslons or agreements of coun-
sel, The attorneys shall affix their signatures to the order
with respect to the stipulations and agreements set forth in
the order. The order when entered shall control the subse-~
quent course of the action unless modifled by the Judge to pre-
vent manifest injustice. The pre-trial order shall cover such
of the items in the form of order contained in the Appéndix of
Forms to these rules as may be appropriate, subject to such
additions and modifications as the pre-trial Judge may deem ad-

visable.

{r} cContinuances. All actions set for pre-trial shall
be heard cn the date set, unleas continued by order of the

court for cause showmn.

PART IV. PARTIES

Rule 17, Parties Plaintiff and Defendant - Capacliy.

(a) Real Party in Interest. Every action shall be pro-

secuted in the name of the real party in interest; but an execu-

DB

tor, administrator, guardi?n, trustee of an express trusc, a
party with whom or in whose ncne a contract has been made for
the benefit of another, or a party authorized by statute may sue
in his own name without Joining with him the party for whose
benefit the actlion is brought; and wh@n a statute of the state
B0 provides, an action for the use or beneflt of another ghall

be brought in the name of the state,

{b) Infants or Incompetent Persons, Whenever an infant

or incompetent person has a representatlve, such as a general

~guardlan, commlttee, conservator, or other like fiduclary, the

representative may sue or defend on behalf of the infant or in-
competent person. If an infant or incompetent person does not
have a duly appolnted representative he may sue by his next
friend or by a guardian ad litem, ‘The court shall appolint a
guardian ad lltem for an infant or 1ncompétent perscn not other-
wlge represented in an action or shall make such other order as
1t deems proper for the protection of the infant or incompetent

person,

{¢) Partnerships and Other Unincorporated Assoclations,

A partnership or other unincorporated assoclation may sue or be

sued in its common name.

Rule 18. Joinder of Claims and Remedies.

{a) Joinder of Glaims., The plaintiff in his complaint

or in a reply setting forth a counterclaim and the defendant in
an anaver setting forth & counterclalm may Jjoln either as inde-
pendent or as alternate claims as many claims either legal or
equitable or both as he may have against an opposing party.

There may be a llke Joinder of claims when there are multiple
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parties 1f the requirements of Rules 19, 20 and 22 are satisfied,

There may be a like Joinder of cross-claims op third-party
claims if the requirements of Rules 13 and 14 respectively are

satisfied,

(b) Joinder of Remedies - Fraudulent Conveyances.

Whenever a claim 18 oneé heretofore cognizable only after anoth-
er claim has been prosecuted to a conclusion, the two eclaims
may be Jolned in a single action; bﬁt the court shall grant re-
lief in that action only in accordance with the relative sub-
stantive rights of the parties. In particular, a plaiﬁtiff may
state a claim for money and a claim to have set aside a convey-
ance fraudulent as to him, without first having obtained a
Judgment establishing the clalm for money.

Rule 19. Necessary Joinder of Parties,

{a) Necessary Joinder. Subject to the provisions of

Rule 23 and of subdivision (b) of this rule, persons having a

Joint interest shall be made parties and be joined on the same

side as plaintirfs or defendants. When a person who should

Join as a plaintiff refuses to do so, he may be made a defende

ant or, in proper cases, an involuntary plaintiff,

{b) Effect of Fallure to Join. When persons who are

not indispensable, but who ought to be made parties if complete

relief 1s to be accorded between those already parties, have
not been made parties and are subject to the jurisdiction of
the court, the court shall order them summoned to appear in the
action. If Jarisdi;tion over them cannot be acquired except by
their consent or voluntary appearance, the court in its discre~

tion may proceed in the action without making them parties
2
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but the judgment rendered therein does not affect the its

or liabilities of abment persons.

{c) Same - Names of Omitted Persons and Reasons for Non-

Joinder to Be Pleaded, In any pleading in which relief is ask-

ed, the pleader shall set forth the names, if known to him, of

persons who ought to be parties if complete relief is to be
accorded between those already parties, but who are not jolned,
and shall state why they are omitted,

Rule 20. Permissive Joinder of Pparties,

(a) Permissive Joinder, All persons may join in one

action as plailntiffs if they assert any right to relief Jjoint-
1y, severally or in the alternative in respeet of or arising
out of the same transaction, occurrence, or series of transac-
tions or occurrences and if any question of law or fact common
to all of them will arise in the action., All persons may be
Joined in one action as defendants if there is asserted against
them Jointly, severally or in the alternative, any right to re-
lief in respect of or arlising out of the same transaction, oc-
eurrence, or serles of transactlions or occurrences and if any
question of law or fact common to all of them will ardse in the
action. A plaintiff or defendant need not be interested in ob-
taining or defending against all the relliefl demanded. Judg~
ment may be glven for one or more of the plaintiffs according
to thelr respective rights to reliefl, and against one or more

defendants according to thelr respective liabilitles,

(b) Separate Trials, The court may make such orders &s

will prevent a party from belng embarrassed, delayed or put to

expenge by the inclusion of & party against-rwhom he asserts no
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claim and who asserts no clalm against him, and may order sep-

arate trials or make other orders to prevent delay or preju-

dice.

Rule 21. Misjoinder and Non-Joinder of Parties,

Mis joinder of parties 1s not ground for dismissal of an
action. Parties may be dropped or added by order of the court

on motion of any party or of its own inltiative atVany stage of

the action and on such terms as are just, Any claim against a

party may be severed and proceeded wlth separately.

Rule 22. Interpleader.

Persons having claims against the plaintiff may be Join~
ed as defendants and required to interplead when their claims
are such that the plaintiff is or may be exposed to double or

maltiple liability. It 1s not ground for objection to the

Joinder that the claims of the several claimants or the titles

on which thelr claims

not identical but are adverse to and independent of one another,

or that the plaintiff avers that he is not iiable in whole or

in part to any or all of the claimants. A defendant exposed to

similar 1iability may obtain such interpleader by way of cross~

claim or counterclaim. The provisions of this rule supplement

and do not in any way limit the Jolnder of parties permitted in
Rule 20,

Rule 23. (Class Actlons.

{a) Representation., 1If persons constituting a class

are so numerous as to make it lmpracticable to bring them all

depend do not have a common origin or are .

before the court,‘such of them, one or more, as will fas.iy

insure the adequate representation of all may, on behalf of
all, sue dr pe sued, when the character of the right sought to

be enforced for or agalnst the class is

(1) Joint, or common, Or secondary in the sense
that the owner of a primary right refuses to enforce that right
and a member of the class thereby becomes entitled to enforce

it;

(2) several, and the object of the action 1s the
adjudication of claims which do or may affect specific property

involved in the action; or

(3) several, and there is a common question of

law or fact affecting the several rights and a common relief is

gought.

() Secondary Action by Shareholders. In an action

brought to enforce a secondary right on the part of one or more
shareholders in an association, incorporated or unincorporated,
because the association refuses to enforce rights which may pro-
perly be asserted by it, the complaint shall be verified by

oath and shall aver that the plaintiff was a shareholder at the
time of the transaction of which he complains or that hls share
thereafter devolved on him by operation of law. The complaint
ghall also set forth with particularity thé efforts of the
plaintiff to secure from the mangging directors or trustees and,
if necessary, from the shareholders such action as he desires,

and the reasons for his fallure to obtain such action or the

reasons for not making such effort.

(¢) Dismissal or Compromise. A class action shall not
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be dismissed or compromised without the approval of the court.
If the right sought to be enforced is one defined in paragraph
(1) of subdivision (a) of this rule notice of the proposed dis-
missal or compromise shall be glven to all members of the class
in such manner as the court directs. _If the right is one defin-
ed in paragraphs (2) or (3) o subdivision (a) notice shall be
given only if the couft requlres it.

Rule 24, Intervention.

{2} Intervention of Right. Upon timely application

anyone shall be permitted to intervene in an action: (1)} when
the representation of the applicant's interest by existing par-
ties is or may be inadequate and the applicant is or may be
bound by a Judgment in the action; or (2) when the applicant is
so sltuated as to be adversely affected by a distribution or
other disposition of property which is in the custody or sub-
Ject to the control or disposition of the court or an officer

thereof.

{b) Permissive Intervention, Upon timely application

anyone may be permitted to intervene in an action when an ap-
plicant's claim or defense and the main action have a guestion
of law or fact in common. When a party to an action relies for
ground of claim or defense upon any statute or executive order
administered by a federal or state governmental officer or
agency or upon any regﬁlation, order, requirement, or agreement
issued or made pursuant to the atatute or executive order, the
officer or agency upon timely application may be permitted to
intervene in the action., 1In exercising its discretion the

court shall consider whether the intervention will unduly delay
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or prejudice the adjudication of the rights of the original par-
ties,

(¢) Procedure. A person desiring to intervene shall
serve a motion to intervene upon all parties affected thereby,
The motion shall state the grounds therefor and shall be accom-
panied by a pleading setting forth the c¢laim or defense for
which intervention is sought. When the congtitutionallty of a
state statute affecting the public interest is drawn in ques-
tion in any action to which the state or an officer, agency, or
employee thereof 1s not a party, the court shall notify the
Attorney General of Alaska of such fact, and the state shall be
permitted to intervene in the action.

Rule 25. Substitution of Partles.

{a) Death,.

{1} If a party dles and the claim is not there-
by extinguished, the court within 2 years after the death may
order substitution of the proper parties, If substitution is
not sc made, the action shall be dismissed as to the deceased
party. The motion for substitution may be made by the succes-
sors or representatives of the deceased party or by any party
and, together with the notice of hearing, shall be served on the
parties as provided in Rule 5 and upon persons not partles in

the manner provided in Rule 4 for the service of a summons,

{2} In the event of the death of one or more of
the plaintiffs or of one or more of the defendants in an action

in which the right sought to be enforced survives only to the
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surviving plaintiffs or only against the surviving defendants,
the actlon does not abate. The fact of death shall be entered
upon the record and the action shall proceed in favor of or '

agalnst the surviving parties.

(b) Incompetency. If a party becomes incompetent, the
court upon motion served as provided in subdivision {a) of this
rule may allow the action to be continued by or against his re-

presentative,

{(c) Transfer of Interest. In case of any transfer of

interest, the action may be continued by or against the origl-
nal party, unless the court upon motion directs the person to
whom the interest is transferred to be substituted in the ac-
tion or Joilned wilth the original party., Service of the mobion

shall be made as provided in subdivision (a) of this rule.

{d) Public Officers - Death or Separation From Office.

¥hen & public officer 1s a party to an action and during its
pendency dles, resigns or otherwise ceases to hold office, the
action may be continued and maintained by or against his sueces;
sor if it is satisfactorily shown to the court that there is a
substantial need for so continulng and maintaining it. Before
& substitution is made, the party or officer to be affected, un=
less expressly assenting thereto, shall be given reasonable
notice of the application therefor and accorded an opportunity
to object. If substitution is not made within a reasonable
time, the action may be dismissed as to such public officer,
When an officer of the class described herein sues or is
sued as such officer, he may be described as a party by his of=-
ficial title and not by name, subject to the power of the court,

upon motion or on its own initiative, to require his name to be
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added. Unless his name 1s B0 added, no formal order of substi-

tutlon is necessary.

v

PART V. DEPOSITIONS AND DISCOVERY

Rule 26. Depositions Pending Action,

(2} When Depositions May Be Taken, Any party may take

the testimony of any person, including a party, by deposition
upon oral examination or wrltten interrogatories for the pur-
pose of dlscovery or for use as evlidence 1In the action or for
both purposes, After commencement of the action the deposition
may be taken without leave of court, except that leave, granted
with or without notice, must be obtained if notlice of the tak-
ing ié serﬁed by the plaintiff within 20 days after commence~
ment of the action. The attendance of witnesses may be compel~
led by the use of subpoena as provided in Rule 45. Depositions
shall be taken only in accordance with these rules. The depo-
sitlon of a person confined in prison mey be taken only by

leave of court on such terms as the court prescribes.

{b} Scope of Examination. Unless otherwlse ordered by

the court as provided by Rule 30 (b) or (4), the deponent may
be examined regarding any matter, not privileged, which is

relevant to the subject matter involved in the pending action,
whether 1t relates to the cléim or defense of the examining par-
ty or to the claim or defense of any other party, including the
existence, description, nature, custody, condltion and locatlon
of any books, documents, or other tangible things and the 1lden-

tity and location of persons having knowledge of relevant
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facts, It is not ground for obJection that the testimony will
pe inadmissible at the trlal if the testimony sought appears
reasonably calculated to lead to the discovery of admissible

evidence,

Bxamination and Cross-Examination. Examination and

{c)
croas~-examination of deponents may proceed as permitted at the

trial under the provisions of Rule 43 (b).

{d) Use of Depositions. At the trial or upon the hear=-

ing of a motion or an interlocutory proceeding, any part or all
of a depesition, so far as admissible under the rules of evi-
dence, may be used agalnat any party who was present or repre-
sented at the taking of the deposition or who had due.notice

thereof, in accordance with any one of the following provisions:

(1)
the purpose of contradlicting or impeaching the testimony of

Any deposition may be used by any party for

deponent as a witness.

{2) The deposition of a party or of any one who
at the time of taking the deposition was an officer, director,
or managing agent of a public or private corporation, partner-
ship, or association which 1s a party may be used by an adverse

party for any purpose.

(3)
a party, may be used by any party for any purpose if the court
finds:

The deposition of a witness, whether or not

{1) that the witness 1s dead; or

{i1) that the witness ias at a greater dis-
tance than 100 miles from the place of trial or hearing, or is
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cut of the state, unless it appears that the absence of the wit-

ness was procured hy the party offering the deposition; or

(111) that the witness 1s unable to attend
or testify because of age, sickness, infirmity, or imprison-

ment; or

(1v)

has been unable to procure the attendance of the witness by

that the party offering the deposition

subpoena; or

(v} wupon application and notice, that such
exceptional circumstances exist as to make 1t desiprable, in tha
interest of justice and with due regard to the lmportance of
presenting the testimony of witnesses orally in open court, to

allow the deposition to be used.

(4} If only part of a depositicn is offered in
evidence by a party, an adverse party may require him to intro-
duce all of it which is relevant to the part introduced and

any party may Ilntroduce any other parts.

Substitution of parties does not affect the right to use
depositiocns previously taken; and, when an zcfion in any court
of the state has been dismissed and another action involving
the same subject matter 1s afterward brought between the same
parties or their representatives or successors in interest, =zll
depositions lawfully taken and duly filed in the former action

may be used in the latter as 1f originally taken therefor.

(e)

sions of Rule 32 (c), objJection may be made at the trial or

Objections to Admissibility. Subject to the provi-

hearing to receiving in evidence any deposition or part thereof
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for any reason which would require the exclusion of the evi-

dence if the witness were then present and testifylng.

(f) Effect of Taking or Using Depositions. A party

shall not be deemed to make a person his own witness for any
purpose by taking his deposition, The introduction in evi-
dence of the deposition or any part thereof for any purpose
other than that of contradicting or lmpeaching the deponent
makes the depénent the witness of tﬁe party introducing the de~
position, but this shall not apply to the use by an adverse
party of a deposition as described in paragraph {2) of subdivi~
sion (d) of this rule. At the trial or hearing any party may
rebut any relevant evidence contained in a deposition whether

introduced by him or by any other party.

Rule 27. Deposltions Before Actlon or Pending Appeal.

(a) Before Action.

{1) Ppetition. A person who desires to perpetue-
ate his own testimony or that of another person regarding any
matter that may properly be the subject of an action or pro-
ceeding in any court of the state, may file & verified peti-
tion in the superlor court, The petitlon shall be entitled in

the name of petitioner and shall show:

(1} that the petitioner expects to be a
party to an action in a court of the state but 1s presently une-

able to bring 1t or cause it to be brought;

(11) the subject matter of the expected ac-

tion and his interest therein;

iD=

(i1i1) the facts which he desires to estab-
1ish by the proposed testimony and his reasons for desiring to

perpetuate it;

{iv) the names or a description of the per-
sons he expects wil® be adverse parties and their addresses so

far as known; and

(v) the names and addresses of the persons
to be examined and the substance of the testimony which he'ex-

pects to eliclt from each,

The petition shall ask for an order authorizing
the petitioner to take the deposltions of the persons to be ex-
amined named in the petition, for the purpose of perpetuating
their testimony.

{2) Notice and Service, The petitioner shall

thereafter serve a notice upon each person named in the peti-
tion as an expected adverse party, together with a copy of the
petition, stating that the petitioner will apply to the court,
at a time and place named therein, for ﬁhe order described in
the petition, At least 20 days before the date of hearing the
notice shall be served elther within or without the state in
the manner provided in Rule 4 {d) for service of summons; but
if such service cannot with due diligence be made upon any ex-
pected adverse party named In the petition, the court may make
such order as 1s just for service by publlication or otherwise,
and shall appeint, for persons not served in the manner provid-
ed 1n Rule 4 (d), an attorney who shall represent them, and, in

case they are not otherwlse represented, shall cross-examine

. the deponént. The compensation of the attorney may be fixed by
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the courv and charged to the petipioner. If any expected ad~-
verse party is a minor or incompetent the provisions of Rule 17

(v) apply.

{3} Order and Examination. If the court is sat-

isfied that the perpetuation of the testimony may prevent a

failure or delay of Justice, 1t shall maké‘an order designat-
ing or describing the persons whose depositions may be taken
and specifylng the subject matter of the examination and whe~

ther the depositions shall be taken upon oral examination or

r
-
-
-
-

written interrogatories. The depositions may then be taken in

accordance with these rules; and the court may make orders of

the character provided for by Rules 34 and 35. For the purpose

of applying these rules to depositions for perpetuating testi-
mony, each reference therein to the court in which the action
1s pending shall be deemed to refer to the court in which the
petition for such deposition was filed.

(4) Use of Deposition. If a deposition to per-

petuate testimony is taken under these rules or if, although not
so taken, it would be admissible in evidence in the courts of
the Unlited States or of the state in which 1t is taken, 1t may
be used in any actlon involving the same subject matter subse~

quently brought in a court of this state, in accordance with
the provisions of Rule 26 (d).

{v) Pending Appeal and Review, The court in which a

Judgment, order or declsion has been rendered may allow the
taking of the depositions of witnesses to perpetuate their tes-

timony for use in the event of further proceedings in the court, |
as follows:

(1) If an appeal has been taken from a judgment,
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sion of the court has been i

. v .
(2) 1If a petition for review of an or  or dec

led with the supreme court.

(3) 1f before the taking of an appeal or filing

ired.
a petition for review, the time therefor has not exp

the
in any such case the party who desires to perpetuate

e the
testimony may make a motion in the court for leave toO tak

if the
depositions, upon the same notice and service thereof as

1)} the
action was pending in the court. The motion shall show (1)

tance
names and addresses of persons to be examined and the subs

; the
of the testimony which he expects to elicit from each; {2}

finds
reasons for perpetuating their testimony. 1f the court

that the perpetuation of the testimony is proper to avold a

the
failure or delay of Justlce, it may make an order allowing

ter
depositions to pe taken and may make orders of the charac

provided for by Rules 3% and 35, and thereupon the depositions

con-
may be taken and used in the same manner and under the same

ditions as are prescribed in these rules for depositions taken

in actions pending in the court,

(c) Testimony for yUse in Foreign Jurisdictions, When

ur-
the deposition of any person 1is to be taken in this state’p

of
suant to the laws of another state, of the United States or

another country, for use in proceedings in such other state,

ma
the United States or other country, the court upon motion v

order issuance of subpoena-in ald of taking such deposition,

as provided in Rule 45 (d).

persons Before Whom pepositions May Be Taken.

Rule 28.

(a) Within the State, Within the stage, depositions
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shall be taken before an officer authorized by the laws of this
state to administer ocaths, or before a person appointed by the
court in which the action is pending. A person so appointed has

power to administer oaths and take testimony,

(b) Without the State But Within the United States.

Without the state but within the United States, or within s
territory or insular possession subject to the dominlon of the
United States, depositions shall be taken before an officer
authorized to administer caths by the laws of the United States
or of the place where the examination is held.

(¢) In Foreign Countries. In a foreipn state or coun-
try depositions shall be taken {1) on notice before a secretary
of embassy or legation, consul general, consul, vice ¢onsul, or
consular agent of the United States, or {2) vefore such person
or officer as may be appointed by commission or under letters
rogatory. A commission or letters rogatory shall be issued
only when necessary or convenlent, on application and notice,
and on such terms and with such directions as are Just and ap~
propriate, Officers may be designated in notices or commis-
sions elther by name or descriptive title and letters rogatory
may be addressed "To the Appropriate Judicial Authority in

(here name the country),"®

(d) Disqualification for Interest. No deposition shall

be taken before a person who is a relative or employee or at-

tormey or counsel of any of the parties, or is a relative or

employee of such attorney or counsel, or is financially inter-

ested in the action.
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Rule 29, Stipulations Regarding the Taking of u=posl-

tions.

If the partles so stipulate in writing, depositions may
be taken before any person, at any t%me or place, upon any no-

tice, and in any manner and when so taken may be used like

other depocsitions.

Rule 30. Depositions Upon Oral Examinatlon.

{a) Notice of Examination - Time and Place. A party de-

siring to take the deposition of any person upon oral examina-
tion shall glve reasonable notice in writing to every other
party to the action. The notice shall state the time and
place for taking the deposition and the name and address of
gach person to be examined, 1f known, and, if the name is not
known, a general description sufficient to identify him or the
particular class or group to which he belongs, On motion of
any party upon whom the notice 1s served, the court may for

cause shown enlarge or shorten the tlme,

{v) Orders for the Protection of Parties and Deponents.

After notice 1s served for taking a deposition by oral examina-
tion, upon motlion seasonably made by any party or by the person
to be examined and upon notice and for good cause shown, the
court in which the action 1s pending may make an order that the
deposition shall not be taken, or that it may be taken only at
scme designated time or place other than that stated in the no-
tice, or that 1t may be taken only on written interrogatories,
or that certain matters shall not be 1nquired into, or that the
scope of the examination shall be limited to certain matters, or
that the examination shall be held with no ene present except
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the parties to the actlon and their officers or counsel, or that
after being sealed the deposition shall be opened only by order
of the court, or that secret processes, developments, or re-
search need not be disclosed, or that the parties shall simul-
taneously file specified documents or information enclosed in
sealed envelopes to be opened as dlrected by the court; or the
court may make any other order whlch Justice requires to pro-
tect the party or witness from annoyance, undue expense, em=-

barrassment, or oppression,

(¢} Record of Examipation - Oath - Objections. The

officer before whom the deposition i3 to be taken shall put the
witness on cath and shall persconally, or by socme one acting
under his direction and in hils presence, record the testimony
of the witness. The testimony shall be taken stenographically
or by electronic recording and shall be transcribed unless the
partles agree otherwise., All objections made at the time of
the examination to the qualificatlons of the officer taking the
deposition, or to the manner of taking it, or to the evldence
presented, or to the conductof any party, and any other objec-
tion to the proceedings, shall be noted by the officer upon the
deposition. Evidence objected to shall be taken subjJect to the
objections. In lieu of particlpating in the oral examination,
parties served with notice of taking a deposition may transmit
written interrogatories to the officer, who shall propound them

to the witness and record the answers verbatim.

(d}) Motion to Terminate or Limit Examination, At any

time durding the taking of the depositlon, on motion of any par-
ty or of the deponent and upon a showing that the examination

is being conducted in bad faith or in such manner as unreasone

-

ably to annoy, embarracs, or oppress the deponent or party, the
court of the distriet in which the actlon is pending or the
court of the district where the deposltion 1s being taken may
order the officer conducting tane examination to cease forthwith
from taking the deposition, or may limit the scope and manner
of the taking of the deposition as provided in subdivision (b},
If the order made terminates the examination, 1t shall be re-
sumed thereafter only upon the order of the court of the dis-
trict in which the action is pending. Upon demand of the ob-
Jecting party or deponent, the taking of the deposition shall
be suspended for the time necessary to make a motion for an or-
der, In granting or refusing such order the court may 1mpose
upon elther party or upon the witness the reguirement to pay

such costs or expenses as the court may deem reasonable.

(e) Submission to Witness - Changes - Signing. VYhen

the testimony i1s fully transcribed the deposition shall be sub-
mitted to the witness for examination and shall be read to or
by him, unless such examination and reading are waived by ths
witness and by the parties. Aany changes in form or substarnce
which the witness deslres to make shall be entered upcn the de-
positlon by the officer with a statement of the reasons given
by the witness for making them. The deposition shall then oe
signed by the wltness, unless the parties by stipulation waive
the signing or the witness 1s 111 or cannot be found or refuses
to sign. If the deposition is not signed by the witness, the
officer shall sign i1t and state on the record the fact of the
walver or of the 1llness or absence of the witness or the fact
of the refusal to aign together with the reason, 1if any, given
therefor; and the deposition may then be used as fully as

though signed, unless on a motion to suppress under Rule 32 (d)
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the court holds that the reasons given for the refusal to sign

require rejection of the depositicn in whole or in part.

(£} Certification and Filing by Officer - Copies -

Notice of Filing,

(1) fThe officer shall certify on the deposition
that the witness was duly sworn by him and that the deposltion
18 a true record of the testimony given by th¢ witness., He
shall then securely seal the deposition in an envelope indors-
ed with the title of the action and marked "Deposition of
(here insert name of witness)" and shall promptly file it with
the court in which the action is pending or send 1t by regils-
tered mall to the clerk thereof for filing.

{2} Upon payment of reasonable charges therefor,
the officer shall furnish a copy of the deposition to any party

or to the deponent.

{3) The party taking the deposition shall give
prompt notlce of 1ts filing to all other parties,

(4) Depositions shall not be opened upon filing,
unless ordered by the court, or upon requestAof counsel for
either party, but shall not be opened for public Inspection ex~

cept by order of the court.

(5) Depositions shall not be filed by the clerk
in the original file folder of the action, but shall be separ-
ately filed and noted in the docket of the action.

{g) PFailure to Attend or to Serve Subpoena - Expenses.,

(1) If the party gilving the notice of the taking
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of a'deposition fails to attend and proceed therewith and
another party attends in person or by attorney pursuant to the
notice, the court may order the party glving the notice to pay
to such other party the amount of the reasonable expenses in-
curred by him and his attorney in so attending, including re-

agsonable attorney's fees,

{2) 1If the party giving the notice of the taking
of a deposition of a witness falls to serve a subpoena upon
him and the witness because of such fallure does not attend,
and if another party attends in person or by attorney because
he expects the deposition of that witness to be taken, the court
may order the party glving the notlce to pay to such other par-
ty the amount of the reasocnable expenses incurred by him and

his attorney in so attending, including reascnable attorney's

fees.

Rule 31. Depositions of Witnesses Upon Yritten In-

terrogatories.

(a) Serving Interrogatories - Motice. 4 party desiring

to take the deposition of any persoh upon written 1nterroga-»
tories shall serve them upon every other party with a notice
stating the name and address of the person who is to answer
them and the name or descriptive title énd address of the offi-
cer belfore whom the deposltion is to be taken, Within 10 days
thereafter a party so served may serve cross lnterrogatories
upon the party proposing to take the depoesition., Within 5 days
thereafter the latter may serve redirect interrogatories upon

a party who has served cross interrogatories, Within 3 days

after being served with redirect interrogatories, a party may
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serve recross interrogatories upon the party proposing to take

the deposition.

{(b) oOfficer to Take Responses and Prepare Record, A

copy of the notice and coplies of all interrogatories served
shall be delivered by the party taking the deposition to the
officer designated in the notice, who shall proceed promptly,
in the manner provided by Rule 30 (¢}, (e) and (f), to take
the testimony of the witness in resﬁonse to the 1nﬁerrogator-
ies and to prepare, certify and file or mail the deposition,
attaching thereto the copy of the notice and the interroga-

tories received by him.

(c) Notice of Filing. When the deposition is filed

the party takdng it shall promptly give notice thereof to all
other parties.

(d) orders for the Protection of Parties and Deponents.

After the service of interrogatories and prior to the taking of
the testimony of the deponent, the court in which the action is

pending, on motion promptly made by a party or a deponent, upon‘

notice and good cause shown, may make any order specified in

Rule 30 which is appropriate and Just or an order that the depo-

sition shall not be taken before the officer designated in the

notice or that it shall not be taken except upon oral examina-
tion.

Rule 32, Effect of Errors and Irregularities in Deposi-

tions,

{a) As to Notice. All errors and irregularities in

the notlce for taking a deposition are waived unless written
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objection is promptly served upon the party giving the notice.

(v) »As to Disqualification of Officer. ObjJection to

taking a deposition because of disqualification of the officer
vefore whom 1t is to be taken is waived unless made before the
taking of the depoaition begins or as socon thereafter as the
disqualification becomes known or could be discovered with

reasonable diligence,

{¢) As to Taking of Deposition.

(1) Objections to the competency of a withess or
to the competency, relevancy, or materiallity of testimony are
not waived by failure to make them before or during the taking
of the deposition, unless the ground of the objection is one
which might have been obviated or removed if presented at that

time.

{2} Errors and irregularities occurring at the
oral examination in the manner of taking the deposition, in the
form of the questions or answers, in the oath or affirmation,
or in the conduct of parties and errors of any kind which
‘might be obviated, removed, or cured if promptly presented,
are waived unless seasonable objection thereto is made at the

taking of the deposition,

{3) Objections to the form of written interroga-
tories submitted under Rule 31 are waived unlessserved in writ-
ing upon the party propounding them within the time allowéd for
serving the succeeding cross or other interrogatories and wlth-

in 3 days after service of the last interrogatories authorlzed.

{d) As to Completion and Return of Deposition, Errcrs
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and irregularities in the manner in which the tegstimony 1s .
transeribed or the deposition is prepared, signed, certified,
sealed, indorsed, transmitted, filed, or otherwlse dealt with
by the officer under Rules 30 and 31 are walved unless a motlion
to suppress the deposition or some part thereof is made with
reasonable promptness afver such defect is, or with due dlli-

gence might have been, ascertalned.

Rule 33, Interrogatories to Parties,

Any party may serve upon any adverse party written in-~
terrogatories to be answered by the party served or, if the
party served is a public or private corporation or a partner-
ship or assoclation, by any officer or agent, who shall furnish
such Information as 1s available to the party. Interrogato;ies
may be served alter commencement of the action and without
leave of court, except that, 1f service 1s made by the plain-
tiff within 10 days after such commencement, leave of court
granted with or without notice must first be obtained, The ine
terrogatories shall be answered separately and fully in writing'
under cath, The answers shall be signed by the person making
them; and the party upon whom the interrogatories have been
served shall serve a copy of the answers on the party submit-
ting the interrogatories within 15 days after ﬁhe service of
the Interrogatories, unless the court, on motion and notice and
for good cause shown, enlarges or shortens the time. Within
10 days after service of interrogatories a party may serve
written objections thereto together with a notice of hearing
the objections at tbe earliest practicable time, Answers to
interrogatories to which objectlion is made shall be deferred un-

til the obJjections are determined,
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Interrogatories may relate to any matters whic an be
ingquired into under Rule 26 (b), and the answers may be used
to the same extent as provided in Rule 26 (d} for the use of
the deposition of a party. Interrogatories may ve served after
a deposition has been taken, and a deposition may be sought
after interrogatories have been answgred, but the court, on mo-
tion of the deponent or the party interrogated, may malte such
protective order as Justice may require. The numpber of inter-
rogatories or of sets of interrogatories to be served 1s not
limited except as Justice requlires to protect the party from
annoyance, expense, embarrassment, or oppression, The provi-
sions of Rule 30 (b) are applicable for the protectiocn of the
party from whom answers to interrogatories are sougnt under
this rule.

The originals of interrogatories and ansvers thereto
shall be flled with the clerk of the court, 3ll documents,
photographs, méps or diagrams attached to interrogatories or

answers shall likewise be filed with the clerk.

Rule 34, Discovery and Production of Documents znd

Things for Inspection, Copying, or Photograching.

Upon motion of any party showing good cause therefor and
upon notice to all other parties, and subject to the provisiocns

of Rule 30 (b), the court in which an action is pending may -

(1} order any party to produce and perislt the ]
inspection and copying or photographing, by or on behall ol the
moving party, of any designated documents, papers, bocks, ac-
counts, letters, photographs, objects, or tangible things, not

privileged, which constitute or contaln evidence relating to
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any of the matters within the scope of the examination permit-
ted by Rule 26 {b) and which are in his possession, custody or

control; or

(2) order any party to permit entry upon desig-
nated land or other property in his possession or centrol for
the purpose of inspecting, measuring, surveylng, or photograph-
ing the property or any designated object or operation thereon
within the scope of the examination permitted by Rule 26 (b).

The order shall specify the time, place, and manner of
making the inspection and taking the coples and photographs and

may prescribe such terms and condltions as are Jjust.

Rule 35. Physical and Mental Examination of Persons.

{a) oOrder for Examination, In an action in which the

mental or physical condition of a party is in controversy, the
court in which the action 1s pending may order him to submit

to a physical or mental examination by a physician. The order
may be made only on motion for good cause shown and upon notice.
to the party to be examined and to all other parties and shall
specify the time, place, manner, conditions, and scope of the

examination and the person or persons by whom it is to be made.

{v) Report of Findings.

{1} 1If requested by the person examined, the par-
ty causing the examination to be made shall deliver to him a
copy of a detalled written report of the examining physician
setting out hiarfindings and conclusions, After such request
and delivery the party causing the examination to be made shall

be entitled upon request to receive from the party examined a
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like report of any examinatioh, previously or thereafter made,
of the same mental or physical condition. If the party examin-
ed refuses to deliver such report the court on motion and no-
tice may make an order requirlng dellvery on such terms as are
just, and 1f a physiclan falls or refuses to make such a re~
port the court may exclude his testimony if offered at the

trial,

{2) By requesting and obtailning a report of the
examination so ordered or by taking the deposition of the ex-

~aminer, the party examlned walves any privilege he may have in

that action or any other involving the same controversy, re-
garding the testimony of every other person who has examlned or
may thereafter examine him in respect of the same mental or

physical condition.

Rule 36. Admission of Facts and of Genuineness of

Documents.

{a) Request for Admission, After commencement of an ac-

tion a party may servebupon any other party a written request
for the admlssion by the latter of the genulneness of any rele-
vant documents described in and exhibited with the request or
of the truth of any relevant matters of fact set forth in the
request, If a plaintiff desires to serve a request within 10
days alter commencement of the actlon leave of court, granted
with or without notice, mustAbe obtained. Coples of the docu~
ments shall be served with the request unless copies have al-
ready been furnished. Each of the matters of which an admis~-
sion is requesﬁed shall be deemed admitted unless, within a

period designated in the request, not less than 10 days after

D
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service tnerecf or within such shorter or longer time as the
court may allow on motion and notice, the party to whom the
request 1s directed serves upon the party reguesting the admis-
sion either (1) a sworn statement denying specifically the mat-
ters of whlich an admission is requested or setting forth in de-
tail the reasons why he cannot truthfully admit or deny those
matters or (2) written objections on the ground that some or
all of the requested admissions are privileged or irrelevant
or that the reguest is otherwise improper in whole or in part,
together with a notice of‘hearing the objections at the earli-
est practicable time. If written objections to a part of the
request are made, the remainder of the reguest shall be answer-
ed within the period designated in the request, A denial shall
fairly meet the substance of the requested admission, and when
good faith requires that a party deny only 2 part or a qualifi-
cation of a matter of which an admission is requested, he shall
specify so much of it as is true and deny only the rémainder.

If a request is refused because of lack of information or

knowledge upon the part of the party to whom the request is di-~.

rected, he shall also show in his sworn statemént that the
means of securing the information or knowledge are not reason-

ably within his power.

{b) Effect of Admission., Any admission made by & party

pursuant to such request 1s for the purpese of the pending ac~
tlon only and neither constitutes an admission by him for any

other purpose nor may be used against him in any other proceed-

ing.
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Rule 37. Refusal to Make Discovery - Congeguences.

(a) Refusal to Answer, If a party or other deponent

refuses to answer any questions propounded upon oral examina-

. tion, the examination shall be completed on other matters or ad-

journed, as the proponent of the question may prefer. There-

after, on reasonable notice to all persons affected thereby, he

. may apply to the court in the judicial district where the depo-

sition is taken for an order compelling an answer. Upon the re-
fusal of & deponent to answer any interrogatory submitted under
Rule 31 or upon the refusal of a party to answer any interroga-
tory submitted under Rule 33, the propcnent of the question may
on like notice make like application for such an order, If the
motion is granted and if the court finds that the refusal wac
without substantial Justification the court shall require the
refusing party or deponent and the party or attorney advising
the refusal or either of them to pay to the examining party tihe
apnount of the reasonable expeﬁses incurred in obtaining the or-
der, including reascnable attorney's fees. If the motion is de-
pied and if the court finds that the motion was made withcut
aubstantial Justification, the court shall require'the examin-
ing party or the attormey advising the motion or both of then

po pay to the refusing party or witness the amount of the reason~
able expenses incurred in opposing the motion, including reason-

able attorney's fees,

(b) Fallure tc Comply With Order.

(1) Contempt, If & party or other witness re-
fuses to be sworn or refuses to answer any gquestion after being
directed to do so by the court in the Judicial district in which

the deposition is being taken, the refusal may be consid-
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ered a contempt of that court,

(2) Other Consequences, If any party or an of-

ficer or managing agent of a party refuses to obey an order
made under subdivision (a) of this rule requiring him to

answer designated questions, or an order made under Rule 34 to
produce any document or other thing for inspection, copying or
photographing or to permit it to be done, or to permit entry
upon land or other property, or an order made under Rule 35 re-
quiring him to submit to a physical or mental examination, the
court may make such orders in regard to the refusal as are Just

?

and among others the following:

{1) 4n order that the matters regarding
which the questions were asked, or the character or description
of the thing or land, or the contents of the paper, or the
physical or mental condition of the party, or any other desig~
nated facts shall be taken to be established for the purposes

of the action in accordance with the claim of the party obtain-
ing the order;

(11) an order refusing to allow the dis-
obedlient party to support or oppose designated claims or defens-
es, or prohiblting him from introducing in evidence designated
documents or things or items of téatimony, or from introducing

evldence of physical or mental condltion;

(111) 4n order striking out pleadings or
parts thereof, or staying further proceedings until the order
is obeyed, or dismiasing the action or'proceeding or any part

thereof, or rendering a Judgment by default againet the dis-
obedlent party;
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(1v) 1In lieu of any of the foregoing orders
or in addition thereto, an order directing the arrest of any
party or agent of a party for disobeying any of such orders ex-

cept an order to submit to a physical or mental examination.

{(c) Expenses on Refusal to Admit., If a party, after

being served with a request under Rule 36 to admit the genuine-
ness of any documents. or the truth of any matters of fact,
serves a sworn denial thereof and if the party requesting the
admissions thereafter proves the genulneness of any such docu-
ment or the truth of any such matter of fact, he may apply to
the court for an order requiring the other party to pay him the
reasonable expenses incurred in making such proof, including
reasonable attorney's fees, Unleas the court finds that there
were good reasons for the denial or that the admissions sought

were of no substantial importance, the order shall be made.

(d) Failure of Party to Attend or Serve aAnswers, If

a party or an officer or managing agent of a party wilfully
fails to appear before the officer who is to take hls deposl-
tion, after being served with a proper notice, or falls to

serve answers to interrogatories submitted under Rule 33, after
proper service of such interrogator;es, the court on motion and
notice may strike out all or any part of any p;eading of that
party, or dismiss the action or proceeding or any part thereof,

or enter a Judgment by default agalnst that party.

Rule 38. Jury Trial of Right,

{a) Right Preserved. The right of trial by Jury as de-

¢lared by section 16 of article I of the constitution, or as

given by a statute of the state, shall be preserved to the par~
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ties inviclate.

{v) Demand. Any party may demand a trial by Jjury of any
1ssue triable of right by a jury by serving upon the other par-
ties a demand therefor in writing at any time after the com-
mencement of the action and not later than 10 days after the
service of the last pleading directed to such issue. Such de-
mand shall be made in a separate written document signed by the

party making the demand or by his attorney.

{¢) Demand - Specification of Issues., In his demand a

party may specify the issues which he wishes so tried; otherwisé
he shall be deemed to have demanded trial by Jjury for all the
issues so triable. If he has demanded trial by Jury ?or on}y
some of the issues, any other party within 10 days after ser-
vice of the demand or such lesser time as the court may order,
may serve a demand for trial by jury of any other or all of the

issuea of fact in the action.

(d) wuaiver, The fallure of a party to serﬁe a demand
as required by this rule and to file 1t as required by Rule 5
(d) constitutes a walver by him of trial by Jury. A demand for
trial by Jjury made aé herein provided may not be withdrawn with-
out the consent of the parties,

Rule 39. Trial by Jury or by the Court.

(a) By Jury. When trial by jury has been demanded as
provided in Rule 38, the action shall be designated upon the
docket as a Jury action, The trial of all issues so demanded
shall be by Jjury, unless (1) the parties or their attorﬁeys of

record, by written stipulation filed with the court or by an
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oralAstipulatian made in open court and entered in the record,
consent to trial by the court sitting without a jury or (2} the
court upon motion or of its own inltiative finds that a right
of trial by Jury of some or all of those issues does not exist

under the state constitution or ata&utes of the state.

(b} By the Court, Issues not demanded for trial by
jury as provided in Rule 38 shall be tried by the court; but,

" notwithstanding the fallure of a party to demand a Jury 1in an

action in which such a demand might have been made of right,
the court in its discretlon upon motion may order a trial by a

Jury of any or all lssues.

(¢} Advisory Jury and Trial By Consent. In all actlions

not triable of rdight by a Jury the court upon motion or of its
own initiative may try an issue with an advisory jury or, with
the consent of both parties, may order a trial with a jury
whose verdict has the same effect as 1f trial by Jury had been
a matter of right,

Rule 40, Assignment and Hearing of Cases - Calendars -

Continuances,

(a) Master Calendar.

At the commencement of each regular
or speclal term of the court, or at such other time as the pre-
giding Judge shall direct, the clerk shall prepare a calendar of
all cases on the docket which are not on the trial calendar or
motion calendar or in which nelther party has requested setting
for trial. He shall list the cases in numerical order and
show the number, title and names of counsel of record in each
case, together with such information as will enable the court
to readily determine the type and status of the case. At such
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times as the court shall direct, the calendar shall be called,
at which time the court (1) may order cases placed on the trial
calendar if desired, or (2) may order that cases be dismissed
for want of prosecution under the provisions of Rule 41, or

{3) may make such other disposition of cases as the court may

consider appropriate,

(b) Trial Calendar - Setting Cases for Trial - Certifi-

cate, Cases shall be set for trial‘upon written motion by any
party. The attormey for the moving party shall endorse upon

- the motion a notice of hearing thereon and his certificate
that -

(1) The case is at issue for trial,

{2) All depositions needed to prepare for trial
have been taken, and all other discovery procedure deemed

necessary has been completed.

{3) All pre-trial conferences desired have been
held.

The clerk shall place upon a tfial calendar all cases
ready for trial on which a party has moved for setting for
trial., They shall be listed in the order requested, At the
commencement of each motion day, the court shall set for trial

such number of cases from the calendar as 1% deems advisable.

(¢) visiting Judges, Whenever a visiting Judge may be
present, assisting the Judge of any Judicial district, the pre-
siding Jjudge of that district shall be solely responsible for
the assignment of cases and proceedings to the visiting Judge.

The Jjudge to whom any particular action or proceeding is assign=-

-

ed will thereupon have charge of such action or proceeding

so long as such assignment continues.

(d) Applications for Orders. Except as otherwise

provided in Rule 63, application for any order in an action
or‘proceeding, including any order in regard to appellate
proceedings, shall be made to the judge to whom such action
or preceeding is assigned. However, if the judge to whom
such cause is assigned is not accessible, epplication for

an order may be presented to the presiding judge, or in his
absence, to any other available judge within the state, upon
good cause shown; and orders may then be signed by the judge
to whom such application and showing has been made. This
section shall not apply to findings, judgments and orders
based upon decisions theretofore announced by a judge, ex-
cept in the event of the disability of such judge as provided

in Rule 63.

(e) Divorce Cases. Unless otherwise ordered upon
good cause shown, no divorce action shall be tried or heard
on the merits within thirty days of the f£iling of the com-

plaint.

(f) cContinuances.

(1) All cases set for trial shall be heard on
the date set unless the same are continued by order of the

court for cause shown.

(2) Unless otherwise permitted by the court, ap



aslication for the continuance of the trial of the case shall be
szde to the court at least 5 days before the day set for trial.
The application must be supported by the affidavit of the ap-

slicant setting forth a1l reasons for the continuance. If such
<age is not tried upon the day set, the court In its discretion
may impose such terms a3 it sees fit, and in addition may re-

gquire thé payment br jury fees and other Eosts by the éarty at

whose request the contlnuance nhas been made.

(3) Wwnen parties are present in court and ready
for trial on the day set for trial, but their case 1s not reach-
ed on that day. they will retain their reiative position on the
~zlendar and on the next open trial day they will be entitled
To rrecedence éver casgs set for trial on the last-mentioned

L2Y .

‘Rule 4, Dismissal of Actions.

(2) Voluntary Dismissal - Effect Thereof .

(1) By Plaintiff - By Stipulation. Subject to

<he prcvisions of Rule 23 (¢), of Rule 66 and of any statute of
tne state, an action may be dismissed by the plaintiff without
oréer of court (i) by filing a notice of dismissal at any time
before service by the adverse party of an answer or of a motion
for summary Judgment, whichever first occurs, or (1i) by filing

a stipulation of dismissal signed by all partles who have ap-

peared in the astion. Unless otherwise stated in the notice of -

dismissal or stipulation, the dismissal is without prejudice,
except that a notice of dismissal operates as an adjudication

upon the merits when filed by a plaintiff who has once dismiss-

ed in any court of this state, or of any other state, or in any

court of the United States, based on or including the same

claim,

(2) By order of Court. Except as provided in

paragraph (1) of this subdivision of this rule, an action shall
not be dismissed at the plaintifffs instance save upon order of
the court and upon such terms and conditions as the court deems
proper, If a counterclaim has been pleaded by a defendant

prior to the service upon him of the plaintiff's motion to dis-
miss, the action shall not be dismissed apgainst the defendant's
objection unless the counterclaim can remain pending for inde-
pendent adjudlcation by the court. Unless otherwise speciflea

in the order, a dismlssal under this paragraph is without cre-

Judice.

{v) Involuntary Dismissal - Effect Thersof. For fail-

ure of the plaintiff to prosecute or to comply with these rules
or any order of court, a defendant may move for dismissal of an
action or of any clalm against hilm, After the plalintiff has
completed the presentation of his evidence, the defendant, uith-
out waiving his right to offer evidence in the event the motion
is not granted, may move for a dismissal on the ground that up-
on the facts and the law the plaintiff has sheocwn no right to re-
lief, 1In an action tried by the court witnout a Jury the court
as trier of the facts may then determine them and render judz-
ment against the plaintiff or may decline to render any Juds-
ment untll the close of all the evidence, 1If the court renders

Judgment on the merits against the plaintiff, the court shall

make findings as provided in Rule 52 {(a). A dismisszl for
lack of Jurisdiction or for improper venue or for lack of an

indispensable party does not operate as an adjudication upon
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the merits. Any other dismicgsal not provided for in this rule
and a dismissal under this subdivision cperates 2s an adjudica-
tion upon the merite, uniess the court in its order for dismise

sal otherwlse specifies.

{¢) Dismissal of Counterclaim, Cross-Claim, or Third-

Party Claim. The provisions of this rule apply to the dismis-
sal of any counterclaim, cross-claim, or third-party claim. A
voluntary dismissal by the claimant alone pursuant to para-
graph (1) of subdivision (a) of this rule shall be made before

a responsive pleading 1s served or, if there is none, before the

introduction of evidence at the trial or hearing.

{d) Costs of Previcusly-Dismissed Action. If a plain-

tiff who has once dismissed an action in any court commences

an action based upon or ineluding the same claim against the
sane defendant, the court may make such order for the payment
of costs of the action previously dismissed as it may deem pro=-
per and may stay the proceedings in the action until the plain-
tiff has complied with the order.

(e} Dismissal for Want of Prosecution. Actions which

have been pending in a court for more than one year without any
proceedings having been taken therein may be dismissed as of
course, for want of prosecution, by the court or on motion at a
call of the calendar. Such cases may also be dismissed for
want of prosecution at any time on motion of any party upon no-
tice to other parties.

Rule 42, Consolidation - Separate Trials.

(a) Consolidation. When actions involving a common

wE6m
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question of law or fact are pending before the court, it may
order a jeint hearing or trial of any or all the matters 1In
issue in the actions; it may order all the actions consollidate
ed; and it may make such orders concerning proceedings therein
as may tend to avoid unnecessary costs or delay.

{b) Separate Trials. The court in furtherance of con-

venience or to avoid prejudice may order a separate trial of
any c¢laim, cross-claim, counterclaim, or third-party claim, or
of any separate issue or of any number of c¢laims, cross-claims,

counterclaims, third-party clalms or issues,

Rule 43. Evidence.
{2a) Form and 4dmissibility. In all trials the testimony

of witnesses shall be taken orally in open court, unless other-
wise provided by these rules, The admissibility of evidence
shall be governed, except when these rules otherwise provide, by
statute and by the principles of the common law as they may be
interpreted by the courts of the state in the light of reascn and
experience, In any case, the statute or common law principle
which favors the receptlion of the evidence governs, and the evi-
dence shall be presented according to the most convenlent
method prescribed by any of the statutes or common law princi-
ples, The competency and privileges of wltnesses shall be gov-
erned by statute, or in the absence of statute, by such common
law prineiples. |

(b)
ty may interrogate any unwilling or hostile witness by leading

Scope of Examination and Cross-~Examlnation. A par-

questions., A party may call an adverse party or an officer, ai-

rector or managing agent of a public or private corporation or

of a partnership or assoclation which is an.adverse party, and
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interrogate him by leading questlions and contradlct and impeach
him in all respects as if he had been called by the adverse
party, and the witness thus called may be contradicted and im-
peached by or on behalf of the adverse party alsoc, and may be
cross-examined by the adverse party only upon the subject mat-

ter of his examination in chief.

(c) Record of Excluded Evidence. In an action tried by

a jury, if an objection to a question propounded to a witness
is sustained by the court, the examining attorney may make a
specific offer of what he expects to prove by the answer of the
witness, The court may require the offer to be made out of the
hearing of the jury. The court may add such other op further
statement as clearly shows the character of the evidence, the
form in which it was offered, the objection made and the ruling
thereon. 1In actions tried without a Jury the same procedure
may be followed, except that the court upon request shall take
and report the evidence in full, unless it clearly appears that

the evidence is not admissible on any ground or that the withess
is privileged.

(d) Affirmation in Ideu of Oath. Whenever under these

rules an oath is required to be taken, a solemn affirmation may

be accepted in lieu thereof.

(e) Evidence on Motions. When a motion 1s based on

facts not appearing of record, the court may hear the matter

on affidavits or other documentary evidence presented by the re-
spective parties, but the court may direct that the matter be
heard wholiy or partly on oral testimony or depositions. Affi-

davits need not be-authenticated as heretofore required by
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section 58-4-1 ACLA 1949.

() Divorce Actions - Corroborating Witnesses Not Re-

guired. No corroborating wiltness as to legal residence shall
be required in any divorce action unless ordered by the court;
provided, however, that the evidence| of such residence shall be
specific as to time, place and manner of residence, and to any
pertinent facts in the knowledge of the party tending to corro-

borate such residence,

Rule 44, Proof of Officlal Record.

{a} Authentication of Copy. An official record or an

entry therein, when admissible for any purpose, may be evi-
denced by an official publication thereof or by a copy attest-
ed by the officer having the legal custody of the record, or
by his deputy, and accompanied with a certificate that such
officer has the custody. If the office in which the record is
kept is within the United States or within a territory or insu-
lar possession subject to the dominion of the United States,
the certificate may be made by a judge of a court of record of
the district or political subdivision in which the record is
kept, authenticated by the seal of the court, or may be made
by any public officer having a seal of office and having offi-
clal duties in the district or political subdivision in which
the record is kept, authenticated by the seal of his offlce.
If the office 1n which the record is kept is in a foreign
state or country, the certificate may be made by a secretary
of embassy or legation, consul general, consul, vice consul,
or consular agent or by any officer in the forelign service

of the United States stationed in the foreign state or country
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in which the record is kept, and authenticated by the seal of

his office.

(b} Proof of lack of Record. A written statement sign-

ed by an officer having the custody of an officlal record or by
his deputy that alter diligent search no record or entry of a
specified tenor 1s found to exdist in the records of his offlce,
accompanied by a certificate as above provided, 1s admissible
as evidence that the records of his office contain no such re-

cord or entry.

(¢} Other Proof. This rule does not prevent the proof
of official records or of entry or lack of entry therein by
any method authorized by any applicable statute or by the rules

of evidence at common law,

(d) when Copies to Be Used. Unless otherwlse ordered

upon geood cause shown, the parties will be limited to certified
coples of originals in making proof of instruments recorded in
the offlce of the recorder of any recording district in the
state, and of instruments forming part of the official flles

or records of a public office or court in the state other than
the court in which the action 1s pending; provided, that if an
original instrument 1s no longer a part of the records and
files of such recorder, public office or court, such original

instrument may be used in evidence.

Rule 45. Subpoena.

(a) For Attendance of Vitnesses - Form ~ Issuance.

Every subpoena shall be issued by the clerk under the seal of
the court, shall state the name of the court and the title of
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the action, and shall command each person to whom 1t 1s dlirect-
ed to attend and glve testimony at a time and place therein
specified. The clerk shall issue a subpoena, or a subpoena
for the production of documentary evidence, signed and sealed
but otherwise in blank, to a party requesting it, who shall

111 it in before service,

(b) For Productlon of Documentary Evidence. A subpoena

may also command the person to whom it is directed to produce
the books, papers, documents, or tangible things designated
therein; but the court, upon motion made promptly and in any
event at or before the time specified in the subpoena for com-
pliance therewith, may (1) vold or modify the subpoena if it

is unreasonable and oppressive or (2) condition denial of the

motion upon the advancement by the person in whose behalfl the
subpoena 15 issued of the reasonable cost of producing the

books, papers, documents or tangible things. :

{c} Service. A subpoena may be served by a peace offi-
cer, or by any other person who 18 not a party and is not less
than 18 years of age. Service of a subpoena upon a person
named therein shall be made by dellvering a copy thereof to
such person and by tendering to him the fees for one day's
attendance and the mileage prescribed by rule. VWhen the sub-
poena 1s issued on behalf of the state or an officer or agency

thereof, fees and mileage need not be tendered,

(d) Subpoena for Taking Depositions ~ Place of Exami-

nation,

(1) “Proof of service of a notice to take a depo-
sition as provided in Rules 30 (a) and 31 (a) constitutes a

sufficient authorization for the issuance by the clerk of the
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court for any Jjudicial district of subpoenas for the persons
named or described therein.” The subpoena may command the per-
son to whom it is directed to produce designated books, papers,
documents, or tangible things which constitute or contain evi-
dence relating to any of the matters within the scope of the ex-
amination permitted by Rule 26 (b}, but in that event the sub-
poena will be subject to the provisions of subdivision (b} of

Rule 30 and subdivision (b) of this Rule 45,

(2) A resident of the Judicial district in which
the deposition is to be taken may be required to attend an ex~
amination at any place within the district, unless otherwise
ordered by the court. A nonresident of the judiclal district
in which the deposition is to be taken, and a nonresident of
the state subpoenaed within the state, may be required to attend
at any place within the district wherein he is served with a

subpoena, unless otherwise ordered by the court.

{e) Subpoena for a Hearing or Trial. At the request

of any party subpoenas for attendance at a hearing or trial
shall be issued by the c¢lerk of the court for the judiclal dis-
trict in which the hearing or trial is held. A subpoena re-
quiring the attendance of a witness at a hearing or trial may

be served at any place within the state.

(f) Contempt. Fallure by any person without adeguate
excuse to obey a subpoena served upon him may be deemed a con-

tempt of the court from which the subpoena igsued,

(g) Enforcement of Administrative Subpoenas. When any

officer or agency of the state has the authority to issue sub-

poenas, enfeorcement of such subpcenas to compel the giving of
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testimony or the préduption of documents may be secured by pro-
ceedings brought in the court in the manner provided by the

Administrative Procedures Act of the state.

Rule 46, Exceptions Unnecessary.

Formal exceptions to rulings or orders of the court are
unnecegsary; but for all purposes'for which an exception has
heretofore been necessary it is sufficient that a party, at the
time the ruling or order of the court is made or scught, makes
known to the court the action which he desires the court to
take or his objection to the action of the court and his
grounds therefor; and, if a party has no opportunity to object
to a ruling or order at the time it is made, the absence of an

objection does not thereafter prejudice him,

Rule 47, Jurors.

(a) Examination of Jurors. The court may permit the

parties or their attorneys to conduct the examination of pros-
pective Jurors or may itself conduct thé examination. 1In the
latter event, the court shall permit the parties or their at~
torneys to supplement the examination by such further inquiry
as 1t deems proper or shall itsell submlt to the prospective.
Jurors such additional questions of the parties or their attor-

neys as 1t deems proper.

(b) Alternate Jurors., The court may direct that one or

two Jurors in addition to the regular panel be called and im-
panelled to sit as alternmate Jurors. Alternate Jurors in the
order in which they are called shall replace jurors who, prior

to the time the Jury retires to consider i1ts verdict, become
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unable or disqualified to perform their duties. Alternate
Jurors shall be drawn in thes same manner, shall have the same
gualificatlons, shall be subjeect to the sazme examination and
challenges, shall take the same oath, and shall have the sanme
functions, powers, facllitles, and privileges as the principal
Jurors. An alternate Juror who does not replace a principal
Juror shall bhe discharged after the Jury retlres to consider
its verdlet. If one or two alternate Jurors are called each
party 1s entltled to one peremptory challenge in addition to
those otherwise allowed by law. The additional peremptory
challenge may be used only against an alternate juror, and the
other peremptory challenges allowed by law shall not be used

against the alternates.

Rule 48. Juries of less Than Twelve - Majority Verdict.

The partles may stipulate that the Jjury shall consist of
any number less than twelve or that a verdict or a finding of
a stated majority of the Jjurors shall be taken as the verdict

or finding of the Jjury.

Rule 4G9. Special Verdicts and Interrogatories.

() Special Verdicts. The court may require a jury to

return only a specilal verdict in the form of a special written
finding upon each issue of fact. In that event the court may
submit to the Jury written guestions susceptible of categorical
or other brief answer or may submit written forms of the sever-
al special findings which might properly be made under the
pleadings and evidence; or it may use such other method of sub-

mitting the issues and requiring the written findings therecn

“Tho

as it deems most appropriatc.’ The court shall give .0 the Jury
such explanation and instructi.a concerning the matter thus
submitted as may be necessary to enable the jury to make its
findings upon each 1ssue. If in so doing the court omlts any
issue of fact raised by the pleadings or by the evidence, each
party waives his right to a trial by Jury of the issue so
omitted unless before the Jury retires he demands its submis~-
sion to the jury. As to an issue omitted without such demand
the court may make a finding; or, if it fails to do so0, 1t
shall be deemed to have made a finding in accord with the Judg-

ment on the speclal verdiet.

(b) General Verdlet Accompanled by Answer to Interroga~-

tories, The court may submit to the Jury, together with appro-
priate forms for a general verdict, written interrogatories up-
on one or ﬁore issues of faet the decision of which Is neces-
sary to a verdiect. The court shall give such explanation or
Instruction as may be necessary to enable the Jury both to make
answers to the interrogatorles and to render a general verdict,
and the court shall direct the Jury both to make written answers
and to render a general verdict. When the general verdict and
the answers are harmonlous, the court shall direct the entry of
the appropriate judgment upon the verdict and answers. When
the answers are conslstent with each other but one or more 1is
inconsistent with the general verdlct, the court may direct

the entry of Judgment in accordance with the answers, notwith-
standing the general verdict or may return the Jjury for fur-
ther consideration of its answers and yerdict or may order a
new trial; Wwhen the answers are inconsistent with each other
and one or more is llkewlse inconslstent with the general ver-

dict, the court shall not direct. the entry of judgment but may
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return the Jury for further consideration of its answers and

verdict or may order a new trial.

Rule 50. Motion for A Directed Verdict and for Judgment,

(a) When Made - Effect. A party who moves for a direct-

ed verdict at the close of the evidence offered by an opponent
may offer evidence in the event that the motion is not granted,
without having reserved the right so to do and to the same ex-
tent as 1f the motion had not been made, A motion for a direct-
ed verdict which is not granted is not a walver of trial by
Jury even though all partles to the actlon have moved for dl-
rected verdicts. A motion for a directed verdict shall state

the specific grounds therefor.

{p) Motion for Judgment Notwithstanding the Verdict,

Whenever a motion for a directed verdict made at the close of
all the evidence 1s denled or for any reason is not granted,

the moving party may move not later than 10 days after the entry
of Judgment to have the verdict and any judgment entered thereon
set aside and to have Judgment entered in accordance with his
motion for a directed verdict; or if a verdict was not returned
such party, within 10 days after the jury has been discharged,
may move for Jjudgment in accordance with hils motion for a di-
rected verdict., A motion for a new trial may be Joined with
this motion, or a new trlal may be prayed for in the alterna=~
tive, If a verdict was returned the court may allow the Jjudg~
ment to stand or may reopen the Judgment and either order & new
trial or direct the entry of Jjudgment as if the requested ver-
dict had been directed. If no verdict was returned the court
may direct the entry of judgment as if the requested verdict had
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been directed or may order a new trial.

Rule 51. Instructlons to Jury - Objection.

At the close of the evidence or at such earlier time
during the trial as the court reason;bly directs, any party wmay
file written regquests that the court instruct the Jury on the
law as set forth in the requests.A The court shall inform céun-
sel of i1ts proposed action ubon the requests prior to their

arguments to the Jury, but the court shall instruct tbe Jury

~after the arguments are completed. No party may assign as

error the giving or the fallure to give an instruction unless
he objects theretc before the jury retires to consider its ver-
dict, stating distinctly the matter to which he objJects and the
gfounds of his objection, Opportunity shall be given to make
the objection out of the hearing of the Jury, by excusing the

Jury or hearing objections in chambers.

Rule 52, Findings by the Court,

{a} Effect, 1In all actions tried upon the facts with-
out a Jury or ylth an advisory Jufy, the court shall find the
facts speciall& and state sebarately its conclusione of law
thereon and direct the entry of the appropriate Judgment; and
in granting 6r refusing interlocutory injunctions the court shall
similarly set forth the findings of fact and conclusions of law
whicp constitute the groun¢s of its action. Requests for find-
ings aré not necessary for purposes of review, Findings of
fact shall not be set aside unless clearly erroneous, and due
rega?d shall be given to the opportunity of the trial court to
Judge of the credibility of the witnesses. The findings of a
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master, to the extent that the court adopts them, shall be cone-
sidered as the findings of the court. If an cpinion or memoran-
dum of decision Is filed, it will be sufficlent if the findings
of fact and conclusions of law appear therein, Findings of

fact and conclusions of law are unnecessary on decisions of mo-
tions under Rules 12 or 56 or any‘other motion except as pro=-
vided 1n Rule U1 (b),

(b} Amendment. Upon motion of a party made not later
than 10 days after entry of Judgment the court may amend its
findings or make additional findings and may amend the Judgment
accordingly., The motion may be made with a motion for a new
trial pursuant to Rule 59. When findings of fact are made in
actions tried by the court without a Jury, the question of the
sufficlency of the evidence to support the findings may thereaf-
ter be raised whether or not the party raising the question has
made in the court an objection to sueh findings or has made a

motion to amend them or a motion for Judgment.,

(¢) Preparation and Submission. The preparation and

submission of findings of fact and conclusions of law shall be

governed by Rule 78,

Rule 53. Masters,

(a) Appointment and Compensaticn. Tne presiding judge

of the superior court for each Judlelal district with the ap-
proval of the chief justice of the supreme court may appoint
one or more standing masters for such district, and the court
in which any action is pending may appoint a speciz) master
therein. As used 1n'these rules the word "master” includes a

referee, an auditor and an examiner, and a magistrate or a depu-
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ty magistrate. The compensation, if any, to be alluwed to a
master shall be fixed by the court, and shall be charged upon
such of the parties or paid out of any fund or subject matter
of the action which 1s in the custody and control of the court,
as the court may direct. The master shall not retain his re-
port as security for his compensation; but when the party or-
dered to pay the compensation allowed by the court does not pay
it after notice and within the time prescribed by the court,
the master is entitled to a writ of execution against the de-

linquent party.

(v} Powers. The order of reference to the master may
specify or limit his powers and may direct him to report only
upon partlicular issues or to do or perform particular acts or
to receive and report evidence only and may fix the time and
place‘for beginning and closing the hearings and for the filing
of the master!s report. Subject to the specifications and
limitations stated in the order, the master has and shall ex~-
ercise the power to regulate all proceedings in every hearing
before him and to do &8l1 acts and take all measures necessary
or proper for the efficient performance of his duties under
the order. He may requlre the production before him of evi-
dence upon all matters embraced in the reference, including the
production of all books, papers, vouchers, documents, and writ-
ings applicable thereto. He may rule upon the admissibility of
evidence unless otherwlse directed by the order of reference
and has the authority to put witnesses on oath and may himself
examine them and may call the partlies to the action and examlne
them upon cath. Vhen a party so requests, the master shall
make a record of the evidence offered and excluded in the same

manner and subject to the same limitations as provided in
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Rule 43 {c¢) for a court sitting without a jury.
(¢) Proceedings,

(1) Meetings. When a reference is made, the
clerk shall forthwith furmish the master with a copy of the
order of reference. Upon recelpt thereof unless the order of
reference otherwise provides, the master shall forthwith set a
time and place for the-first meeting of the parties or thelr
attorneys to be held within 20 days after the date of the or=-
der of reference and shall notify the parties or their attor-~
neys, It 1s the duty of the master to proceed with all reason-
able diligence, Either party, on ﬁotice to the parties and
master, may apply to the court for an order requiring the mase-
ter to speed the proceedings and to make his report, If a
party fails to appear at the time and place appointed, the mas-
ter may proceed ex parte or, in his discretion, adjourn the
proceedings to a future day, giving notice to the absent party

of the adjournment.

(2) wWitnesses. The parties may procure the at-
tendance of witnesses before the master by the issuance and
service of subpoenas as provided in Rule 45, If without ade-
quate excuse a wltness falls to appear or glve evidence, he may
be punished as for a contempt and be subjected to the conse-

quences, penaltles and remedies provided in Rules 37 and 45,

(3) Statement of Accounts. When matters of ac-

counting are in issue before the master, he may prescribe the
form in which the accounts shall be submitted and in any proper
case may reguire or receive in evidence a statement by a certi-

fied public accountant who is called as a witness. Upon objec~
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tion of a party to any of the items thus submltted or upon a
showing that the form of statement is insufficient, the master
may require a different form of statement to be furnished, or
the accounts or specific ltems thereof to be proved by oral ex-
amination of the accounting parties or upon written interroga-

torieé or in sﬁch other manner as he directs,

(d) Report.

(1) contents and Filing. The master shall pre-

pare a report upon the matters submitted to him by the order of
reference and, if required to make findings of fact and conclu~
sions of law, he shall set them forth in the report. He shall
file the report with the eclerk of the court and in an actlon to
be tried without a Jury, unless otherwlise directed by the order
of reference, shall file with it a transcript of the proceed-
ings and of the evidence and the original exhibits. The clerk
shall forthwith mail to all parties notice of the filing.

(2} In Non-Jury Actions, 1In an action to be

tried without a Jury the court shall accept the master's find-
ings of fact unless clearly erroneous. Within 10 days after
being served with notice of the filing of the report any party
may serve written objections thereto upon the other parties,
Application to the court for action upon the report and upon
objections thereto shall be by motion and upon notice as pre-
scribed in Rule 6 (d). The court after hearing may adopt the
report or may modify 1t or may reject it in wﬁole or 1n part or
may receive further evidence or may recommit it with instruc-

tions.

(3) In Jury Actions. In an action to be tried
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by a Jjury the master shall not be dlrected toc report the evi-
dence. His findings upon the lssues submitted to him are ad-
missible as evidence of the matters found and may be read to
the jury, subject to the ruling of the court upon any objec-

tions in point of law which may be made to the report,

(4) Stipulation as to Findings. The effect of

a master’s report is the same whether or not the parties have

consented to the reference; but, vwhen the parties stipulate
that a master's findings of fact shall be final, only questions

of law arising upon the report shall thereafter be considered.

(5) Draft Report., Before filing his report a
master may submit a draft thereof to counsel for all parties

for the purpose of receiving their suggestions. !

(6) Report of Magistrate or Deputy Magistrate.

Where a magistrate or deputy magistrate has been appointed a
standing or special master for any purpose, his report shall 1n;
¢lude such findings of fact, transcript of evidence or proceed-
ings and recommendations as may hqve been requested by the au- ‘

perior court in its order of reference,

PART VII. JUDGMENT
Rule 54, Judgments - Costs,

(a) Definition - Form - Preparation and Submission.

"Judgment" as used in these rules includes a decree and any or-

der from which an appeal lles. A Judgment shall not contain a

recital of pleadings, the report of a master or the record of
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prior proceedings., The procedure for the preparat and sub~-
mission of forms of judgments and orders shall be governed by

Rule 78.

(b) Judgment Upon Multiple Claims or Involving Multiple

Parties. When multiple claims for reliel or multiple parties

are involved in an action, the court may direct the entry of a
final Jjudgment as to one or more but fewer than all of the claims
or parties only upon an express determination that there is no
just reason for delay and upon &an express direction for the en-
try of Judgment. In the absence of such determination and di-
rectlon, any order or other form of declsion, however designat-
ed, which adjudicates less than all of the claims or the rights
and liabilitles of leas than all the parties shall not termi-
nate the action as to any of the c¢laims or parties, and the
order or ofher form of decision is subject to revision at any

time before the entry of judgment adjudicating all the claims
and the rights and liabilities of all the parties.

{¢) pemand for Judgment, A judgment by default shall

not be different in kind from cor exceed in amount that prayed
for in the demand for judgment. Except as to a party against
whom a Jjudgment 18 entered by default, every final Jjudgment shall
grant the rellief to which the party in whose favor it is render-
ed is entitled, even if the party has not demanded such relief

in his pleadings.

(d) Costs., Except when express provision therefor 1is
made either in a statute of the state or in these rules, costs
shall be allowed as of course to the prevalling party unless the
court otherwise directs. The procedure for the taxing of costs

by the clerkand review of his action by the-court shall be
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governed by Rule 79.

Rule 55. Default,

(a) Entry. When a party agalnst whom a Judgment for
affirmative relief is sought has failed to plead or otherwlse
defend as provided by these rules and that fact 1s made to ap-
pear by affidavit or otherwlse, the clerk shall enter his de-
fault,

{v) Judgment by the Clerk, When the plalntiff's claim

against a defendant 1s for a sum certain or for a sum which can
by computation be made certain, the clerk upon the reguest of
the plaintlff and upon affidavit of the amount due shall enter
Jjudgment by default for that amount and costs against.the de-
fendant, if he has been defaulted for fallure to appear and if
he is not an Infant or incompetent person, and upon the proof

required by Rule 73 (c) (2).

{¢) Judgment By the Court.

(1) In all other cases the party entitled to a
Judgment by default shall apply to the court therefor; but no
Judgment by default shall be entered agalnst an infant or incom-
petent person unless represented 1in the action by a general
guardian, committee, conservator, or other such representative
who has appeared thereln, If the party against whom Judgment
by default is sought has appearedlin the action, he (or, if ap~
pearing by representative, his representative) shall be served
with written notice of the application for Jjudgment at least 3
days prior to the hearing on such application. If, in order to
enable the court to enter judgment or to carry it into effect,

it 18 necessary to take an account or to determine the amount
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of damages or to establ.sh the truth of any averment by evi~
dence or to make an investlzation of any other matter, the
court may conduct such hearings or order such references as it

deems necessary and proper,

(2) wnen application is made to the court for a
default judgment, the clerk shall fpfnish the Judge with z
memorandum of the default, showlng when and against what par-
ties it was entered and the pleadings to which no defense has
been made. If any party against whom judgment by default 1is
sought 1s shown by the record to be an infant or incompetent
person, or in the military service of the United States, the
clerk shall also furbish the court with a memorandum stating
whether or not that'pereoﬁ i8 represented in the action by a
general guardian, committee, conseivator, attorney or such
other representative who has appeared thereln, If the party
against whom judgment by default is sought has appeared In the
action or proceeding, the memorandum shall also indicate whza-
ther or not the record shows that notice has been served as re-

quired by paragraph (1) of this subdivision,

(3} If the amount of damages clalmed 1in an ap-
plication to the court for. judgment by default is unliguidated,
the applicant may submit evidence by affidavit showing the
amount of damages and if, under the provislons of paragraph (1)
of this subdivision, notice of the application 1s necessary,
the parties against whom Judgment is sought may submit affida-

vits in opposition.

(4) Response to Pleading., A party may respond to any

pleading at any time before a default 18 entered.
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(e} Setting Aside Default., For good cause shown the

court may set aslde an entry of default and, if a Judgment by
default has been entered, may likewise set 1t aside in accord-

ance with Rule 60 (b).

{(f)} Plaintiffs, Counterclaimants, Cross-Claimants. The

provisions of this rule apply whether the party entitled to the
Judgment by default is a plaintiff, a third-party plaintiff, or
a party who has pleaded a crosa«claim or counterclaim. In all

cases a Judgment by default is subject to the limitations of
Rule 54 {c).

(g) Judgment Against the State. No judgment by default

shall be entered against the state or an officer or agency
thereof unless the claimant establishes his ¢laim or right to
relief by evidence satisfactory to the court.

Rule 56. Summary Judgment,

(2) Por Claimant, A party seeking to recover upon a
claim, counterclaim or cross-claim or to obtain a declaratory
Judgment may, at any time after the expiration of 20 days f'rom
the commencement of the action or after service of a motion for
summary Jjudgment by the adverse party, move for a summaxry Judg-

ment in his faver upon all or any part thereof.

(b) For Defending Party., A party against whom a claim,

counterclaim or cross-claim is asserted or a declaratory Judg-

ment 1s sought may, at any time, move for a summary Judgment in

his favor as to all or any part thereof.

{¢) Motion and Proceedings Thereon. The motion shall

be served at least 10 days before the time fixed for the hear-

ol

1ng,'and may be supported by'affidavits setting forth concise
statements of material facts made upon perscnal knowledge.

There must also be served and filed with each motion a memoran-
dum showing that there 18 no genuine 1ssue as to any material
fact and that the moving party 1s entitled %o Judgment as a mat~
ter of law, The adverse party not later than twe days prior to
the hearing may serve opposing affidavits, a concise "statement
of genulne issues" setting forth all material facts as to which
it is contended there exists a genuine issue necessary to be

litigated, and any other memorandum in opposition to the motion.

" Judgment shall be rendered forthwith if the pleadings, deposi-

tions and admissions on file, together with the affidavits,
show that there 1s no genulne 1ssue as to any material fact and
that any party is entifled to a Judgment as a matter of law.

A summary Judgment, interlocutory in character, may be rendered
on the 1ssue of llabllity alone although there 1s a genuine
issue as to the amount of damages. Summary judgment, when ap-

propriate, may be rendered against the moving party.

(d) Cagse Not Fully Adjudicated on Motion. If on motion

under this rule judgment is not rendered upon the whole case or
for all the relief asked and a trial is necessary, the court at
the hearing of the motion, by examining the pleadings and the -
evidence before it and by interrogating counsel, shall i1if prac-
ticable ascertain what material facts exist without substantial
controversy and what material facts are actually and ip good
faith controverted. It shall thereupon make an order specify-
ing the facts that appear without substantial controversy, in-
cluding the extent to which the amount of damages or other re-
llef 1s not in controversy, and directing such further proceed-

ings in the action as are Just. Upon the trial of the actien
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the facts so specified shall be deemed established, and the

trial shall be conducted accordingly.

(e) Form of Affldavits - Further Testimony - Defense

Reguired. Supporting and opposing affidavits shall be made on
personal knowledge, shall set forth such facts as would be ad-
missible in evidence, and shall show affirmatively that the
affiant is competent %o testify to the matters stated therein.
Sviorn or certified coples of all pabers or parts thereof refer-
red to in an affidavit shall be attached thereto or served
therewith. The court may permit affidavits to be supplemented
or opposed by depositions or by further affidavits, When a mo~
tion for summary Judgment 1s made and supported as provided in
this rule, an adverse party may not resp upon the mere allega-~
tions or denials of his pleading, but his response, by affida-
vits or as otherwise provided in this rule, must set forth
specific facts showing that there is a genuine lssue for trial,
If he does not so respond, summary Judgment, if appropriate,
shall be entered against him,

(f) Wnen Affidavits Are Unavailable. Should it appear

from the affidavite of a party opposing the mbtion that he can-
not for reasons stated present by affidavit facts essential to
Justify his opposition, the court may refuse the application for
Judgment or may order a continuance to permlt affidavits to be
obtained or depositions to be taken or discovery to be had or

may make such other order as is Just.

(g} Affidavits Made in Bad Faith. Should it appear to

the satisfaction of the court at any time that any of the affi-

davits presented pursuant to this rule are presented in bad

faith or solely for the purpose of delay, the court shall forth-

~R&.

with order the party employlng them to pay to the ot. party

the amount of the reasonable expenses which the filing of the

T e
affidavits caused him to incur, including reasonable attorney’s

fees, and any offending party or attorney may pe adjudged

guilty of contempt.

Rule 57. Declaratory Judgments - Judgments by Confes-

gion,

{2) Declaratory Judgments. The procedure for obtain-

ing a declaratory Jjudgment pursuant to statute (Sec. 17 (1

(b), Ch. 50 SLA 1959) shall be in accordance with these rules,
and the right to trial by Jjury may be demanded under the cir-
cumstances andrin the manner provided in Rules 36 and 39. The
existence of another adeguate remedy does not preclude & Judg~
ment for déclaratory relief in cases where it is appropriate.
The court may order a speedy hearing of an action for a declar-~

atory judgment and may advance it on the calendar.

(b} Judgments BY Confession. Judgnments by confession

shall be governed by statute.

Rule 58, Entry of Judgment.

Unless the court otherwise directs and subject to the
provisions of Rule 54 (b), judgment upon the verdict of a Jury
shall be entered forthwith by the clerk; but the court shall
direct the appropriate Judgment to bve entered upon a speclal
verdict’or upon a general verdict accompanied by answers to
interrogatories returned by a jury pursuant to Rule 49, \Vhen
the court directs that a party recover only money or costs or

that all relief be denied, the clerk shall enter judgment forth-
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with upon receipt by him of the direction; but when the court
directs entry of judgment for other relief, the Judge shall
promptly settle or approve the form of the judgment and direct
that it be entered by the clerk. The notation of a Judgment in
the civil docket as provided by Rule 7l constitutes the entry of
the Jjudgment; and the Judgment 1s not effective before such en-
try. 1In all cases the notation of the judgment in the civil
docket shall be made at the earliest practicable time. The en-
try of the judgment shall not be delayed for the taxing of
costs, but a blank space may be left in the‘form of judgment

for insertion of costs by the clerk after they have been taxed.

Rule 59. New Trials -~ Amendment of Judgments.

{(a) Grounds, A new trial may be granted to all or any
of the parties and on all or part ¢f the lssues in an action
in which there has been a trial by Jury or in an action triéd
without a Jury, if reguired in the interest of Jjustice. On a
motion for a new trial in an actlion tried without a Jury, the
court may open the Judgment 1f one has been entered, take addi-
tiona) testimony, amend findings of fact and conclusions of law
or make new findings and conclusions, and direct the entry of

& new Judgment,

(b} Motion: Time for Serving - Statement of Grounds.

A motlon for a new trial shall be served not later than 10 days
after the entry of the Jjudgment. The motion shall state the
-grounds upon vhich the moving party relies and shall refer to

the papers on which the motion is to be based,

{¢) Time for Serving Affidavits., When a motion for new

trial is based upon affidavits they shall be served with the
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motion, The opposing party hés 10 days after such .rvice with-
in which to serve opposing affidavits, which peried may be ex-
tended for an additional period not exceeding 20 days elther by
the court for good cause shown or by the partles by written

stipulation. The court may permit reply affidavits.

(d) contents of Affidavit. If a ground of the motion

i1s newly discovered evidence, the moticn shall be supported by
the affidavit of the party, or of his agent or an officer
within whose charge or knowledge the facts are, and alsoc by the
affidavit of his attorney, showing that the evidence was in
fact newly discovered and why it could not with reasonable ¢ili-
gence have been produced at the trial., If the newly discovered
evidence consists of oral testimony, the motion shall be sup-
portedvby the affidavit of the witness or witnesses to the
effect that.he or -they would give the testimony proposed., If
the newly discovered evidence 1s documentary, the motion shall
be supported by the documents themselves or by duly authenti-
cated coples thereof, or if that is impractiqable, by satisfac-

tory evidence of thelr contents.

{e) On Initiative of Court. HNot later than 10 days

after entry of judgment the court of its own initlative may or-
der a new trial for any reason for which it might have granted
a new trial on motion of a party, and in the order shall speci-

fy the grounds therefor.

{f) Motion to Alter or Amend a Judgment. A moticn to

alter or amend the Jjudgment shall be served not later than 10

days after entry of the judgment. ~
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Rule 60. Rellef From Judgment or Order.

{a) Clerical Mistakes., Clerical mistakes in judgments,

orders or other parts of the record and errors therein arising
from oversight or omission may be corrected by the court at

any time of its own initiative or on the metion of any party
and after such notice, if any, as the court orders, During the
pendency of an appeal or petition for review to the supreme
court, such mistakes may be s0O corrécted before the reqord is
filed in the supreme court, and thereafter may be so corrected

with leave of the supreme court.

(b) Mistakes - Inadvertence - Excusable Neglect -

Newly Discovered Evidence - Fraud - Etc. On motion and upon

such terms as are just, the court may relleve a party or his
legal representative from a final Judgment, order, or proceed-

ing for the following reasons:

{1) mistake, inadvertence, surprise or excusable

neglect;

{2) newly discovered evidence which by due dili-
gence could not have been discovered in time to move for a new

trial under Rule 59 {(b);

(3) fraud {whether heretofore denominated in-
trinsic or extrinsic), misrepresentation, or other misconduct

of an adverse party;
(%) the Jjudgment 1s void;

{5) the Judgment has been satisfied, released,
or discharged, or a prior judgment upon which it is based has

been reversed or otherwise vacated, or it is no longer equit-

able that the Judgment should have prospective application; or
{6} any other reason Justifying relief from the

operation of the judgment.

The motlion shall be made within a reasonable tlme, and
for reasons (1), (2} and (3) not more than one year after the
Judgment, order or proceeding was entered or taken. A motion
under this subdivision (b) does not affect the finality of a
Judgment or suspend its operation. This rule does not limig
the power of a court to entertain an independent action t§ re-
lieve a party from & judgment, order or proceeding, or to grant
relief to a defendant not personally served, or to set aside a
Judgment for fraud upon the court. Writs of corém nobls, coram
vobls and audita querela are abolished, and the procedure for
obtaining any relilef from a Judgment shall be by motion as pre-

scribed in these rules or by an independent action.

Rule 61. Harmless Error.

No error in either the admission or the exclusion of
evlidence and no error or defect in any ruling or order or in
anything done or omitted by the court or by any of the partiles
1s ground for granting a new trial or for setting aside a ver-
dict or for vacating, modifying or otherwise disturbing a Judg-
ment or order, unless refusal to take such action appears to
the court inconsistent with substantial Justice. The court at

every stage of the proceeding must disregard any error or de-

. fect 4in the proceeding which does not affect the substantial

rights of the parties.

~§3



Rev. 2/2/62

Rule 62. Stay of Proceedings to Enforce a Judgment.

(2) Automatic Stay -~ Exceptions. Except as to judg-

ments entered on defzult or by consent or on confession, and
except as stated herein, no execution shall issue upon a Judg-
ment nor shall proceedings be taken for its enforcement until
the expiration of 10 days after its entry. Unless otherwise
ordered by the court, an interlocutory or final Judgment in an
zetion for an injunction or in a recelvership action shall not
te stayed during the period after its entry and until an appeal
s taken or during the pendency of an appeal. The provisions

of subdivision (c) of this rule govern the suspending, modifying,
rastoring, or granting of an injunction during the pendency of

&n appeal or proceedings for review.

(v) Stay on Motion for New Trial or for Judgment. In

its discretion and on such conditions for the security of the
adverse party as are proper, the court may stay the execution

of or any proceedings to enforce a Judgment pending the dispo-
sition of 2 wmotion for a new trial or to alter or amend a Judg-
ment made pursuant to Rule 53, or of a motion for relief from

& judgment or order made pursuant to Rule 60, or of a motion for
Judzment in accordance with a motion for a directed verdict made
pursuant to Rule 50, or of a motion for amendment to- the find-

ings or for additional findings made pursuant to Rule 52 (b).

{c} Injunction Pending Appeal or Review. When an ap-

peal is taken or review sought from an interlocutory or final
Jjudgment or order or decislion granting, dissolving or denying
an injunctlion, the court in its discretlion may suspend, modifly,
restore or grant an injunction during the pendency of the ap-

peal or the prbceedings for review upon such terms as to bond

-

or otherwise as it considers proper for the security of the

rights of the adverse party.

{d) Stay Upon Appeal or Proceedings for Review. When

an appeal is taken or review sought the appellant or petitioner
by glving a supersedeas bond may obtain a stay subject to the
exceptions contained in subdivision {a) of this rule. The

bond may be given at or after the time of filing. the notlce of
appeal or of flling the petitlon for review, as the case may
be, The stay is effective when the supersedeas bond ls approv-

ed by the court.

(e} Stay in Favor of the State or Agency Thereof. When

an appeal 1s taken or review sought by the state or an officer
or agency thereof, and the coperation or enforcement of the
Judgment, order or decision 1s stayed, no bond, obligation or
other security shall be required from the appellant or the peti-

tioner, as the case may be.

(f) Power of Supreme Court Not Limited., The provisions

in this rule do not 1imit any power of the supreme court or og-
a Justice thereof to stay proceedings during the pendency of an
appeal or proceedings for review, or to suspend, modify, re-
store or grant an injunction during the pendency of an appeal
or proceedings for review, or to make any order appropriate to
preserve the status quo or the effectiveness of the judgment

subsequently to be entered.

{g) Stay of Judgment Upon Multiple Claims. Vhen a

court has ordered a final judgment on some but not all of the
claims presented in the action under the condltions stated in

Rule 54 (b), the court may stay enforcement of that Jjudgment
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until the entering of a subsequent Judgment or judgments and may
prescribe such conditlons as are necessary to secure the bene-

f£it thereof to the party in whose favor the judgment 1s entered,

Rule 63. Disabllity of a Judge.

{a) Before Trial. If by reason of death, sickness or
other disability, a Jjudge before whom an action is pending is
unable to perform the duties to be performed by the court under
these rules prior to the beginning of the trial or hearing,
then any other Judge of the court assigned by the presiding
Judge of the Judiclal district where the action 1s pending or
by the chief Just;ce of the supreme court may.perrcrm those du-

tles, i

(p) During Trial, If by reason of death, sickness or
other disability, a Judge before whom an action is pending is
unable to perform the duties to be performed by the court under
these rules after the trial or hearing of the action has com~
menced, then any other Judge of the court, assigned by the
presiding Judge of the judicial district where the action is
pending or by the chief Justice of the supreme court, may per-
form those dutles, as if such other judge had been present and
presiding from the commencement of such trial or hearing; pro-
vided, however, that from the beginning of the taking of testi-
mony at such trlal or hearing a stenographic or electronic re-
cording of the proceedings shall have been made so that the
Judge so continuing may familiarize himself with the previous

proceedings.

(¢) After Verdict, Ete, If by reason of death, sick-

ness or other disability, a judge before whom an action has
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. peen tried is unable to perform the duties to be performed by

the court under these rules after a verdict is returned or

findings of fact and conclusions of law are filed, then any

other Judge of the'court, asslgned by the presliding Judge of

the judicial district where the action has been tried or by
the chlefl Justice of the supreme court, may perform those
duties; but if such other Judge is gatisfied that he cannot
perform those dutlies because he did not preside at the trial
or for any othervreaaen; he may in his discretion grant a new

trial.

PART VIII. PROVISIONAL AND FINAL REMEDIES AND SPECIAL PROCEED-
INGS. :

Rule 64, Seilgure of Person or Property.

At the commencement of and during the course of an ac-
tion, all remedies providing for seizure of person or property

for the purpose of securing satisfaction of the Judgment ulti-

' mately to be entered in the action are avallable under the clr~

cumstances and in the manner provided by law existing at the
time the remedy 1s sought. The remedies thus avallable include

arrest, attachment, garnishment, replevin, sequestration, and

" other corresponding or eguivalent remedies, however designated

and regardless of whether by law the remedy is anclllary to

an action or must be obtained by an independent action.



Rule 65. Injunctions,

{a) Preliminary - Notice. No preliminary injunction

shall be issued without notlce to the adverse party.

{b) Temporary Restraining Order -~ Notice - Hearing -

Duration. No temporary restraining order shall be granted with- -
out notlce to the adverse party unless 1t clearly appears from
specific facts shown by affidavit or by the verifled complaint
that immediate and irreparable injury, loss or damage will re-
sult to the applicant before notice can be served and a hearing
had thereon. Every temporary restraining order granted wlthout
notice shall be indorsed with the date and hour of issuance;
shall be filed forthwith in the clerk's offlce and enpered of
record; shall define the injury and state why it is lrrepar~
able and why the order was granted without notice; and shall
expire by its terms within such time after entry, not to exceed
10 days, as the court fixes, unless within the time so fixed
the order, for good cause shown, 18 extended for a like period
or unless the party agalnst whom the order is directed con~
sents that it may be extended for a 1ongerAperiod. The reasons
for the extenslon shall be entered of record. In case a tem~
porary restralning order is granted wlthout notice, the motion
for a preliminary injunctlon shall be set down for hearing at
the earliest possible time and takes precedence c¢f all matters
except older matters of the same character; and when the mo=-
tion comes on for hearing the party who obtained the temporary
-restraining order shall proceed with the appliéation for a pre-
liminary 1nJunction and, if he does not do so, the court shall
dissolve the temporary restralning order. On 2 days' notice

to the party who obtained the temporary restraining order with- }
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out-notice or on such shorter notlice to that party as the

court may prescribe, the adverse party may appear and move 1ts
dissolution or modiflcatlon and 1n that event the court shall
proceed to hear and determine such motion as expeditiously as

the ends of Justice requlre,

(c) Securdity. No restraining order or preliminary in-
Junction shall issue except upon fhe giving of security by the
applicant, in such sum as the court deems proper, for the pay-
ment of such costs and damages as may be incurred or suffered
by any party who 18 found to have been wrongfully enjoined or
restralned. No such security shall be required of the state
or of an offlcer or agency thereof.

A surety upon a bond or undertaking under this rule sub-
mits himself to the Jurisdiction of the court and irrevocably
appoints tﬁe clerk of the court as his agent upon whom any
papers affecting his llability on the bond or undertaking may
be served. His liabllity may be enforced on motlon without
the necessity of an independent action. The motilon aﬁd such
notice of the motion as the court prescribes may be served on
the clerk of the court who shall forthwith mall copiles to the

persons glving the security if thelr addresses are known.

{d) Form and Scope of Injunction or Restraining Order.

Every order grantlng an injunctlon and every restraining order
shall set forth the reasons for its issuance; shall be specific
in terms; shall describe In reasonable detall, and not by
reference tc the complaint or other document, the act or acts
sought to be restrﬁined; and ls binding only upon the parties
to the action, thelr officers, agents, servants, employees, and

attorneys, and upon those persons 1n active concert or particli-
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patlion with them who recelve actual notlce of the order by per~

sonal service or otherwlse.

Rule 66. Recelvers,

An action wherein a receiver has been appointed shall
not be dismissed except by order of the court, The practice in
the administration of estates by receilvers or by other similar
officers appointed by the court shall be in accordance with thé
practice set forth by statute. - In all other respects the action
in which the appointment of a receiyer 1s sought or which is

brought by or against a receiver 1s governed by law and these

‘rules.

Rule 67. Deposit in Court.

In an action in which any part of the relief sought is
a Jjudgment for a sum of money or the disposition of a sum of
money or the disposition of any other thing capable of deli-
very, & party, upon notice to every other party, and by leave
of court, may deposit with the court all or any part of such
sum or thing. Money pald into court under this rule shall be
deposited and withdrawn in accordance with the provisions of

rules governing the administration of the courts.

Rule 68, Offer of Judgment.

At any time more than 10 days before the trial begins,
a party defending agalnst a claim may serve upon the adverse
party an offer to allow Judgment to be taken against him for
the money or property or to the effect specified in his offer,
with costs then accrued, If within 10 days after the service
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of the offer the adverse partﬁ serves written notice that the
offer is accepted, elther party may then file the offer and no-
tice of acceptance together with proof of service thereof and
thereupon the clerk shall enter judgment, &an offer not accept-
ed shall be deemed withdrawn and evidence thereof 1s not ad-
missible excepf in a proceeding to determine costs. If the
Judgment finally obtained by the offeree is not more favorable
than the offer, the offeree must pay tbe costs incurred aftgr
the making of the offer, Thé fact that an offer is made but

not accepted dogs not preclude a subsequent offer,

Fule 69, Execution,

Process'to enforce a jJudgment for the payment of money
shall be a writ of executlon, unless the court directs other-
wise, The.proceaure on execuiion, in proceedings supplementary
to and 1n ald of a judgment, and in proceedlngs on and in aid
of execution shall be in accordance with statutes existing at
the time the remedy is sought. In ald of the Judgment or execu~
tion, the jJjudgment creditor or his successor in interest when
that interest appears of record, may examine any person, includ-
ing the Jjudgment debtor, in the manner provided in these rules
for taking depositions or in the manner provided by statute.

Rule 70. Judgment for Specific Acts - Vesting Title.

If a judgment directs a party to execute a conveyance of
land or. to deliver deeds or other documents or to perform any
other specir1c>ac€ and the party falls to comply within the
time specified, the court may direct the act to be‘done at the

cost of the discobedient party by some cther person appointed by

=101~



the court and the act when so done has like effect as 1f done
by the party. On application of the party entitled to perform-
ance, the clerk shall issue a writ of attachment or seguestra-
tion agalnst the property of the disobedient party to compel
obedience to the Jjudgment. The court may alsc in proper cases
adjudge the party in contempt, If reél or personal property is
within the state, the court in lieu of directing a conveyance
thereof may enter a Judgment divesting the title of any party
and vesting it in others and such Jjudgment has the effect of a
conveyance executed in due form of law. When any'order or
Judgment is for the delivery of possession, the party in whose

favor it 1s entered is entitled to a writ of execution or

assistance upon application to the clerk,

Rule 71. Process in Behalf of and Against Persons Not

Parties.

When an order 1s made in favor of a person who is not a
party to the actlon, he may enforce obedience to the order by
the same process as 1f he were a party; and, when obedience to
an order may be lawfully enforced against a person who 1is not
a party, he is liable to the same process for enforcing obedi~-

ence to the order as i1f he were a party.

Rule 72. Condemnation of Property.

The procedure for the condemnation of property under
“the power of eminent domain shall be governed by statute and,

where no confliet in basic procedure results, by these rules.

~102~

PART IX,., SUPERIOR COURT AND CLERKS

Rule 73. The Clerk.

{a) whnen Clerk's Office 1s_Open. The clerk's office

with the clerk or a deputy in attendance shall be open during
business hours on all days except judiclal holidays and Satur-

day afternoons.

(b) Orders by Clerk. The clerk ip authorized to sign

and enter the following orders without further direction by the

court:

{1) oOrders on consent for the substitution of

attorneys.

{(2) Orders on consent satisfying a Judgment or an
order for the payment of money, wilthdrawing stipulations,

annulling bonds and exonerating sureties.

{(3) oOrder entering default for fallure to plead
or otherwise defend as provided in Rule 55 (a).

(4) oOrders upon motions and appllcations for
issuing mesne process and for issulng final process to enforce

and execute Judgments,

(5) Any other orders which do not require allow-

ance or order of the court.

The clerk must forthwith notify the Judge before whom the
action is pending of his action in entering any such order, Any
order so entered may be suspended, altered or rescinded by the

court for cause shown,
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{c) Judgments By Clerk. The clerk i1s authorized to en-

ter the following Judgments forthwith without further direction

from the court:

(1) Judgments on the verdict of a jury in the
circumstances specified in Rule 58, unless the court directs

otherwise,

(2) Judgments by default under Rule 55 (b) upon
the following proof: an affidavit that the person agalnst
vhom judgment is sought is not an infant or an incompetent per-
son, and an affidavit under the Soldlers' and Sallors' Clvil
Rellef Act of 1940, as amended, that defendant is not in the

armed forces of the United States.
H

(3) Judgments on offers of Judgment in the eir-

cumstances set forth in Rule 68.

(d) Notice of Orders or Judgments. Immedlately upon the

entry of an order or judgment the clerk shall serve a notice of
the entry by mall in tke manner provided for in Rule 5 upon
every party affected thereby who is not in default for failure

to appear, and shall make a note in the docket of the malling.
Such malling is sufficient notice for all purposes for which no-
tice of the entry of an order is required by these rules; but

any party may in addition serve a notice of such entry in the man-
ner provided in Rule 5 for the service of papers. JLack of no-
tlce of the entry by the clerk does not affect the time to appeal
or seek review or relieve or authorize the court to relieve a
party for failure to appeal or seek review within the time allow~-

ed, except as permitted in Rule 7 (a) of the supreme court rules.
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Rule 74. Books and Records Kept by Clerk ana untries

Therein,

(a) ¢civil Docket. The clerk shall keep a book k§own &g
"e1vil docket" of such form and style as may be prescribed by
the administr&tive director of coufta, and shall enter therein
each civil action to which these rules are made applicable. Ac~
tions shall be assigned consecutlve file numbers. The file num-
ber of each action shall be noted on the follo of the docket
whereon the first entry of the action 1is made, All papéra file

ed with the clerk, all process issued and returns made thereon,

" all sppearances, orders, verdlicts and jJudgmenta shall be noted

cshronologically in the civil docket on the folio assigned to

the goction and shall be marked with its file number., These no=-
tations shall be brief but shall show the nature of each paper
filed or writ issued and the substance of each order or Judgment
of the court and of the returns showlng executlon of process.
The notation of an order or Judgment shall show the date the
notation . is made. When in an action trial by Jury has been
properly demanded or ordered the élerk shall enter the word
".mry'i on the folio assigned to that aciion.

(v) Civi) Judgments and Orders. The clerk shall keep,

in such form and manner as the administrative director of courts
may prescribe, a correct copy of every final Judgment or order
affecting title to or lien upon real or personal property, and

any other order which the court may direct to be kept.

(¢} Indices - Calendars, Sultable indices of the civil

docket and of every clvil judgment and order referred to in sub- -
division (b) of this rule shall be kept by the clerk under the
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direction of the court. There shall be prepared under the di-

rection of the court calendars of all actions ready for trilal,

which shall distinguish "jury actions" from "court actions."

(d} Other Books and Records of the Clerk., The clerk

shall also keep such other books and records as may be requir-
ed from time to time by the administrative director of the

courts.

(e} Records to Remain in Custody of Clerk. Except as

otherwlse provided by these rules or by order of the court, no
record or paper belonging to the files of the court may be taken
Ifrom the offlce or custody of the clerk.,

{f) Use of Records by Court Officers. If it 1s neces-

sary for a judge, master, examiner, maglstrate or court report-
er to use pleadings or other papers for purposes of the action

or proceeding, at places other than the clerk's office, court-

room or judge's chambers, the same may be taken from the office
of the clerk upon the delivery to him of a receipt signed by

the offlicer who desires the use of sald papers.

{g) Records After Final Determination.

{1) After final judgment and after the time has
passed for taking an appeal or filing a petition for review,
all models, diagrams and exhibits, heretofore or hereafter filed
in any action, shall be returned to the party or person to whom

they belong, without the neceesity of filing any copies thereof,

(2) After final Judgment, and upon the filing of
a stipulation walving and abandoning the right to appeal, to

petition for review, or to move for a new trial, all such
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models, diagrams, and exhibits may be withdrawn from the clerk's
office by the party or persons to whom the same beleng, without

the necessity of filing any copies thereof.

{3) 1If such models, diagrams and exhiblts are
not so returned or withdrawn as above indicated, the clerk
shall destroy the same or make such other disposition of ;hem

as the court may approve,

{4) Nothing contained in this subdivision (g) of
this rule shall prevent the court, for special reasons and af-
ter notice, from making such other order with respect to any

files, models and exhlbits as it may deem advisable,

(h) Documents Presented Ex Parte. Every document pre-

sented by counsel to the court ex parte in support of an order,
when signea by the court, will be deemed to be in the custody

of the court. Each such document shall forthwith be delivered
by counsel presenting the same to the clerk for filing, unless
the Jjudge or his secretary desires ;o retain any such document
in chambers for delivery by such Jjudge or hls secretary to the

clerk.

Rule 75. Record of Proceedings ~ Transcript as Evidence,

(a) Record of Proceedings. In all actions and proceed-

ings in the superior court‘there shall be kept a stenographic

or electronic record of the followlng:

(1) All proceedings had in open court unless the
parties with the approval of the Judge shall specifically agree

to the contrary; and

-107~



from the principal document. Exceptions to progressivé paging

{2) Such other proceedings as the judge may di-
of exhibits and double spacing in exhlbits may be permitted by

rect, oT as may be required by order of the court, or as may
the court where acceptable coples of original documents make 1t

pe requested by any party to the action or proceeding.
impracticable to comply with such requirements.

{p) Transcript as Evidence, Whenever the testimony of

{(c) Interlineations - One Side of Paper to Be Used.

a witness at a trial or a hearing which was stenographically
reported or electronically recorded is admissible in evidence All pleadings and other papers Bhéll be without interlineations
at a later trial, it may be proved by the transcripts thereof unless noted by the court, and shall be printed or written up-
duly certified by the person who reported the testimony or by on only one side of the paper.

an officer of the court.

(d) Information to Be Placed on First Page. The first
page of each pleading, motlon, affidavit, brief, memorandum,

Rule 76. Form of Pleadings and Other Papers - Flling. Judgment, order and instructions shall be prepared as follows:

a rm In General. All pleadings, motions affida-
(2) FormI P k4 ’ (1) The name, address and telephone number of

vits, briefs, memoranda, instructlions and other papers and docu- the attorney appearing for a party‘to an action or proceedi
eeding,

ments, including exhibits thereto, presented for filing with or of a pefson appearing in propria persona, shall be typ 1t
F} ewr" -

the clerk or intended for use of the Judge, (1) shall be upon ten or printed in the space to the left of center of th
e paper

legal size white paper of good quality, of at least sixteen- and beginning at least 14 inches below the top edge, or th t
» e at-

pound welght, and not onlonskin except where ripple finlish or torney's name, address and telephone number may be printed
4 ed on

other opaque paper 1s used, in which event the weight shall be the left-hand margin of the paper

at least thirteen-pound; {2) shall be either in original clear

and legible typewriting with black ribbon, or in clear and (2) Tne title of the court shall be centered on

the paper an
legible printing; and (3) shall be in double-spaced typewrit- pap d shall commence not less than 1% inches below the

top edge, an
ing or printing, except that guotations shall be single-spaced p edge, and in any event not less than 1/2 inch below the

nam
and indented. e, address and telephone number of the attorney or person ap-
pearing in propria persona if this appears at the top of the

(v) Exhibits. All ezhibits‘to pleadings shall be num- page as provided in paragraph (1).

bered progressively according to the number of the page of the

exhibit followed by the number or 1dentification of the exhibit, (3) = A space below the title of the court and to

the ri ]
as, for example, page 1 - Ex. A, All exhiblts shall be 50 per- ght of center on the page shall be reserved for the fil-

ing mark :
manently attached to the pleadings to which they belong as to be € 8 of the clerk. Below that shall be inserted the file

number of
easily accessible and easily readable without detaching them ’ the actlon or proceeding.
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(4) Below the title of the court and to the left
of center of the page the title of the action or proceeding

' d
shall be inserted. In the event all defendants cannot be name

on the first page, the names of defendants only may appear on

the second page.

(5) Below the title of the court and file num-
ber, and elther centered or to the right of center of the page,
there shall be inserted a brief designation of the nature of

the paper and, where relief 1s sought, the nature thereof.

(6) Names shall be typed beneath signatures to

all pleadings and other papers.

{e) conformed Copies to Be Filed., An unexecuted but con-

formed copy of all briefs, memoranda and requested instructions
shall be furnished for the use of the Jgdge. The original and
copy shall be filed with the clerk. He shall note on the ori-
ginal at the time of filing "copy received", and shall deliver
the copy to the Jjudge to whom the actlon or proceeding 1s as-

signed. The copy need not be retained as part of the original

file.

(f) citation of Statute. A party filing a complaint,

counterclaim or cross-claim seeking relief under any specific
statute is required to cite the statute relled upon in paren-

theses following the title of the pleading, giving the volume

and page where the statute may be found in the official edition. “h”"

(g) Reference to Other Parta of Pleading. Where prac-

ticable, reference to other portions of the same pleadings or
other papers should be made to avoid repetition. In any action

brought upon or any proceeding involving serial notes, bonds,
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coupons or obligations for the payment of money which are of
the same form, tenor and effect, and are issued under the same
law, or by the same authority, and differing only in number,
date of maturity or amount, it will be sufficlent for the
plaintiff to set forth in one cléim of his complaint one of
such notes, bonds, coupons, or obligatlons, elther verbatim or
according to legal effect. The remaining notes, bonds, coupons
or obligations may be pleaded, in the same or another claim of
the complaint, by a general reference or description sufficient
to ldentify them with like effect as if they had been set forth
verbatim, Simllar practice may be followed in any pleading
where any two or more documents of similar form, tenor or
effect are set forth, Any such document referred to in any

pleading may be set forth either in the body of the pleading or
in an exhibit attached thereto.

(n) compliance With Rule. No paper or document shali

be accepted for filing or filed by the clerk which does not
comply with the requirements of this rule. The Jjudge to whom

the case 1s assigned may, in cases of emergency or nécessity,

permlit departure from the requirements of this rule.

(1) Use of Original File By Court. At the trial of any

i1ssue of law or fact, or upon the hearing of any motlon, the
original file shall be for the use of the courﬁ, éxcept as may

appear otherwlse necessary.

Rule 77. Motions - Submlssion and Hearing.

(a) Notice. where there has been an adverse appear-
ance, there shall be served with every written motion, other

than one which may be heard ex parte, a notlce of hearing there-
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on. A motion which is not accompanied by & notice of hearing

shall not be placed on a motion calendar.

{b) Motion Day. The presiding Judge in each Judicial
district shall establish regular times and places, at intervals
sufficiently frequent for the prompt dlspatch of business, at
which motions requiring notice and hearing may be heard and
disposed of; but any judge, at any time and on such notice if
any as he considers reasonable, may make orders for the hearing

of motlons at times other than on motions days,

{c) Motion Calendar. The clerk shall prepare for the

court and counsel sufficient copies of a calendar for each mo-
tion day. The calendar shall contaln the number and abbrevi-
ated title of the action or proceeding, the names of counsel of
record, and a brief description of the relief sought by each
motion. Excépt as otherwlse provided in these rules, and une
less otherwlse ordered by the court, each motion requiring no-
tice and hearing which has been on file with the clerk for
seven days or more {excluding the day of filing, but including .

the motion day) shall be placed upon the motion calendar,

{d) Hearing of Motiona. Motions shall be called and

heard in t@e order in which they appear on the calendar, unless
otherwise ordered by the court. Absence of a party or his coun-
sel at the time for hearing shall not preclude the opposing
party or his counsel from submitting the motion when 1t is cal~
led and having 1t decided by the court. All motions appearing
‘on a calendar and remaining undisposed of at the end of a mo-
tion day shall be placed on the calendar for the next motion

day, unless set for hearing at a specified date,
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{e) Supporting Papers.

(1) The Moving Party. There shall be served

with each motion and notice of hearing thereof the following:
(1) Copies of all photographs, affidavits
and othér documentary evidence which the moving party intends
to submit 1n support of his motiop.
{11) A brief, complete written statement of
the reasons in support of the motion, which shall include a

memorandum of the points and authorities upon which the moving

- party will rely.

(2) The Opposing Party, Not less than 2 days

prior to the hearing of a motilon, tﬁe oppoesing party shall serve
the following:

(1) Copies of all photographs, affidavits
and other documentary evidence upon which he intends to rely,
together with a brief, complete written statement of reasons in
opposition to the motion, which ahalllinclude & memorandum of
points and authorities in support of sugh statement; or

(ii) A written statement that he will not

oppose the motion,

{3) Reply or Supplemental Memoranda, Timely re-

ply or supplemental memoranda will be considered, but hearing
of a motion shall not be delayed bending the filing of such

memoranda,
{f) wuaiver,

(1) By Moving Party. A motion may be consider-

ed by the court to have been walved by the moving party in the

following ciroumstances:
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{1) At the end of the fourth motion day
when a motion has appeared on four consecutive calendars, with
the court ready to hear the motion but the moving party not

bringing the same on for hearing; or

{i1) When the moving party has failed to
comply with subdivision (e) {1) of thils rule.

{(2) By Opposing Party. Wnen a party opposing a

motion fails to comply with the provisions of subdivision {(e)
{(2) of this rule, the court may consider this as a consent to

the granting of the motion.

{g) Continuance, If the parties intend to request that
the hearing of a motlon be continued, they shall give prompt
notice to the clerk and to the secretary of the Judge before
whom the matter 1s pending, in order that time need not be de-
voted to an immediate consideration of a motion which may not

be considered at the time set for hearing.

(h) Submission Without Oral Hearing, To expedite its

business, the court may make provision by order for the submis-
sion and determination of motions upon the motions and support-
ing papers provided by subdivision {e) of this rule, and with-

out oral hearing.

Rule 78. Findings, Conclusions, Judgments and Orders =

Preparation and Submission.

(a) Preparation and Submission - Service, Unless other-

H

wise ordered by the court, counsel for the successful party to
an actlon or proceeding shall prepare 1n writing and serve on

each of the other parties all findings of fact, conclusions of
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law, Jjudgments and orders. Counsel for each of th. parties so
served shall promptly endorse on the original of each document
either (1) an approval as to form, (2) a disapproval as to

form, or (3) an acknowledgement of the date and hour of serv-

ice.

(v) Objections. Within 5 days after service of any of
the documents mentioned in subdivislion {2}, a party may serve
a written detalled statement of objections to any such document
and the reasons therefor. If objections are served within the
time specified herein, the court may thereafter require the
attorneys interested to appear before 1it, or it may slgn the
document as prepared by counsel for the successful party or as

modified by the court.

{¢) oOrder Upon Stipulation. When a party desires ap

order of court pursuant to stipulation, he shall endorse at the
end of the instrument the words "It is so ordered" with the
date and a blank line for the signature of the judge. The word
"Judge" shall appear at the end of the blank line. A stipula-
tion extending time or providing for a continuance shall state

the grounds therefor.

(d) Instruments on Which Judgment Entered. 1In all cases

in which a Judgment upon a written instrument is entered, such
instrument shall be admitted in evidence and marked as an exhl-
bit, and unless the court otherwise orders, it shall be can~
celled by marks and writing upon 1its face. The c¢lerk shall re-
tain the same in the files unless otherwise directed by the

court.
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(e) Computation of Interest. The party preparing a

form of judgment or order shall compute any intereat allowed,
to and including a specified date., He shall also show in an
attached memorandum the amount of dally interest which will ac~
crue 1f the judgment or order 1s not signed on the date so

specified.

Rule 79. Costs - Taxation and Review.

{a) Cost Bi1ll ~ Notice - Waiver. Within 10 days after

the entry of Judgment, a party entitled to costs shall serve

on each of the other parties to the action or proceeding a

cost blll, together with a notice when application will be made
to the clerk to tax costs, The cost bill shall distinctly

set forth each item claimed 1n order that the nature of the
charge can be readily understood, It shall be verifled by

the cath of the party, of his agent or attorney or of the clerk
of such attorney, stating that the ltems are correct, that the
services have been actually and necessarlly performed, and that
the disbursements have been necessarily incurred in the action
or proceeding. The notice shall specify the date and hour at
which application for the taxing of such costs will be made

to the clerk, which date shall be not less than 3 nor more

than 7 days from the date of the notice. Fallure of a party

to serve & cost bill and notice as required by this subdivi-

allowed as costs by law or by theme rules, a party ewcltled to
costs shall ordinarily be allowed premiums paid on undertak-
ings, bonds or security stipulations, where the same have been
furnished by reason of express requirement of law or on order
of the court, or where the same have been necessarily required
in order to enable a party to secure some right accorded him

in the action or proceeding.

(¢) Taxing of Costs By Clerk.

(1) At the time specified in the notice, any
party may present his obJections to the cost billl, either oral~
ly or in writing. He shall specify each item to which objec~
tlon is made and the ground of the objJection, The parties may
file affidavits or other documentary evidence to support thelr
respective positions.

(2) The clerk shall thereupon proceed to tax
the costs, and shall allow the items specified in the cost
blll which are proper. Within 2 days after the costs have been
taxed, the clerk shall insert the amount of the same in a
blank space left in the Judgment or order for that purpose,
and shall make a simllar insertion in the coples and'docket
of the Judgment or order. The taxing of costs by the clerk
shall be final, unless modified on review as provided in this
rule.

sion shall be construed as a waiver of his right to recover (d) Review By Court. The action of the clerk in taxing costs

costs. may be reviewed by the court at the instance of any party upon mo-

tion and notlice served not later than 5 days after the costs have

{b) Items Allowed As Costs. In addition to the items
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been taxed by the clerk. When notice is served, the motion shall
particularly designate each ruling of the clerk to which objec~-
tion is made. Matters not s0 designated will not be considered
by the court, The motion will be heard upon the same papers,

arffidavits and other documentary evidence used before the clerk,

and upon such memoranda as the court may requlre.

Rule 80. Bonds and Undertakings.

(a) Approval by Clerk. Except where approval by a

judge 1s required by law, the clerk is authorized to approve
all undertakings, bonds, and stipulations of security given in
the form and amount prescribed by statute or order of the court,

where the same are executed by approved surety companles.

(b) Affidavits of Sureties. Except as to approved cor-

porate sureties, no bond or undertaking will in any case be ap-
proved by the court or clerk unless it is accompanied by the
affidavits of sureties justifying in the manner and amount re-
quired of sureties upon attachment bonds. An attorney, clerk
or peace officer will not be accepted as surety on any bond,
Bonds of corporate sureties shall be accompanied by affidavits
showing the authority of the agent and compliance with all

statutory requlrements.

(c) Justification of Sureties.

(1) 1In all cases where suretles on any bond or
-undertaking shall be required by law or rule or order of the
court to Justify as to thelr qualifications, evidence relating
to such justification may be taken before the nearest magistrate

who shall have'authority to approve or reject the same and en-
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dorse hls findings upon the bénd.

(2) Sureties on any such bond or undertaking
shall furnish such information as may be required by the judge
or other officer approving the same, upon forms provided by the

clerk of court for such purpose,

(d) Approval By Attorneys. Every recognizance, bond,

stipulation or undertaking hereinafter presented to the clerk or
a Judge for approval shall have appended thereto a certificate
of an attorney, if a party is represented by an attorney, sub-

stantially in the following form:

"Examined and recommended for approval as provided

in Rule 80,

Attorney"

Such endorsement by an attorney will signify to the
court that the attormey has carefully examined the recognizance,
bond, stipulation or undertaking, and that he knows the ccn-
tents thereof; that he knows the purposes for which it is exe-
cuted; and that in his opinion the same is in due form. The
recognizance, bond, stipulation or undertaking shall further

have appended thereto a form substantially as follows:

"I hereby approve the foregoing.

"Dated this day of , 19 .

—Judge (or Clerk)™

(e) Enforcement Against Sureties. By entering into a

bond or undertaking, the surety submits himself to the Jurisdic-

tion of the court and irrevocably appoints the clerk of court
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as his agent upon whom any papers affecting his 1iability on

the bond may be served. Hls liability may be enforced on mo-
tion without the necessity of an independent action, The mo-
tion and such notlce of the motion as the court prescribes may
be served on the clerk who shall forthwith mail coples tTo the
surety 1f hie address is known. Every boﬁd or undertaking shall
contaln the consent and agreement of the surety to the provi-

sions of this subdivision of this rule,

{f) Ccash Deposit in ldeu of Bond., A cash deposit of

the required amount may be made with the clerk in lieu of fur-
nishing a surety bond. At the time of such cash deposlt, there
shall be flled a written instrument properly executed and ac-
‘knowledged by the owner of the cash, or by his attornéy or his
authorized agent, setting forth the conditions under which the
deposit 1s being made, the ownership of the fuhd, and the cone~

sent and agreement to the provisions of subdivision {(e) of this

rule.

Rule 81. Attorneys.

(a) Who May Practice,

{1) .Members of Alaska Bar Assoclation. Subject

to the provisions of paragraph (2) of this subdivision, only
attorneys who are members of the Alaska Bar Association shéll

be entitled to practice in the courts of this state.

(2) Other Attorneys. A member in good standing
of the bar of a court of the United States, or of the highest
court of any state or any territory or insular possession of

the United States, who 1ls not a member of the Alaska Bar Asso~
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ciation and not otherwise disqualified from engaging in the
practice of law in this state, may be permitted, upon motion

and without notice, to appear and participate in a particular
action or proceeding in a court of thia atate, Before such per-
mission may be granted, the applicant must file with the court
the following:‘

{1} His motioﬁ showing the name, address and
telephone number of & member of the Alaska Bar Association with
whom the applicant will be associated, who maintains an offlce
in the judicial district where the action or préceeding is
pending and who is authorized to practice in the courts of this

state,

{11) A written consent to the motion, sign-
ed by Buch-member of the Alaska Bar Association.

(111) A certificate of the presiding judge
or clerk of the court where he has been admitted to practice,
executed not later than 60 days prior to the flling of the mo-
tion, showlng that he has been sovadmitted in such court, that
he is in good ptanding therein and that his professional charac-

ter appears to be good.

an attorney thus permitted to appear may particli-

pate in a particular actlon or proceeding in all respects, ex-

" gept that all doouménts requiring signature of counsel for a

party may not be signed solely by such attorney, but must bear

the signature also of local counsel with whom he 18 assoclated,

(3) Authority and Duties of Attormeys. The

authority of localcounsel shall be subo?dinate only in the
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event of disagreement. Im all other circumstances the author-
1ty and duties of local counsel and of the attorney thus per-
mitted to appear in a partlcular~actioﬁ or proceeding shall be
equal and co-extensive, to the end that there may be full amen-
ability to the authority of the court, not only in the prelimi-
nary, trial and final stages, but also 1in the‘appellate stage

of the actlon or preceeding.

{v) Ex Parte Applications. ‘All motions for ex parte

orders must be made by an attorney or in propria persona.

{c) Appearance By Party. Except as otherwise ordered

by the court, a party who has appeared by an attorney may not
thereafter appear or act in his own behalf in any action or pro-
ceeding, unless order of substitution shall have been made by

the court after notice to such attorney.

(d¢) withdrawal of Attorney. An attorney who has appear-

ed for a party in an action or proceeding may be permitted to

withdraw as counsel for such party only as follows:

(1) For good cause shown, upon motion and notice
of hearing served on the party not less than 10 days before the

time specified for the hearing; or

(2) wWnere the party has other counsel ready to

be substituted for the attorney who wishes to withdraw; or

(3) wnere the party expressly consents in open
court or writing to the withdrawal of his attorney.

(e) Stipulations. Stipulations between parties or
thelr attorneys will be recognized only when made in open court,

or when made in writing and filed with the clerk.
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(f) Examination of Witness - Argument. Un.. .s otherwise

permitted by the court, only one attorney on each side may ex-
amine or cross-examine & witness, and not more than two attor-

neys on each side may argue the merits of an actlon,

(g) Attorney as VWitness, If counsel for either party of-

fers himselfl as a witness on behalf of his cllent and gives evi-
dence on the merits of the case, he shall not argue the case to

the Jury, unless by permission of the court,

{(h) Time for Argument. Unless otherwise specially or=

dered, no longer than one-quarter hour shall be allowed each

party for argument upon any motion, or on any hearing, other

than a final hearing on the merits; and no more than one hour
on each side for argument on a final hearing or Jury trial.

Such time may be divided between counsel by agreement,

(1) Disbarment and Discipline. Whenever it appears to

the court that any member of the bar has been disbarred or sus-
pended from practice or convicted of a felony, he shall not be
permitted to practice before the court until he 1s thereafter

reinstated according to existing statutes and rules.

Whenever any proceeding for disbarment is filed in the
court involving an issue of faﬁt for trial by the court, the
presiding Jjudge of the Jjudielal district in which the proceed-
ing is riled may assign such cause for trial to another Judge of

the same district or a different district.

Rule 82. Attorney's Fees,

(a) Allowance to Prevailing Party as Costs.
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(1) Unless the court, in 1ts discretion, other-
wise directs, the following schedule of attorney's fees wlll be
adhered to in fixing such fees for the party recovering any
money judgment therein, as part of the costs of the action al-

lowed by law:

ATTORNEY'S FEES IN AVERAGE CASES

Iiens
Partly Non=
Contested Contested Contested
Fiprst 1,000 30% 25% 209
Next 4,000 15% . 12.5% 10%
Kext 5,000 5% Lo 3%
Next 5,000 2% 1% 1%
Next $10,000 1% «5% .5%
Next 25,000 5% +25% .25%
Non-Lliens
Partly Non-
Contested Contested Contested
First 1,000 25% 20% 14z
Hext 1,000 15% 12.5% 10%
Next 1,000 10% 9% 7.5%
Hext 2,000 5% 3% 1%
Hext $10,000 2% 2% 5%
Next $10,000 1% 1% 5%
Next $25,000 5% 5% .25%

Should no recovery be had, attorney's fees for the
prevailing party may be fixed by the court as & part of the

costs of the action, in its discretion, in a reasonable amount,

(2) 1In quiet title, ejectment, replevin and
specific performance actlons, fees will be simllar to those of
liens, subject to the discretion of the court, based upon the

value of the property involved.

{3) 1In contested divorce actions a minimum fee
of $325.00 may be allowed, with further allowance in the dis=-
cretion of the court where a lengthy trial is had or where ex-

traordinary work i1s done. In uncontested cases a fee of

-124-

$225.00 may i\ allowed.
Thevalloxunce of attommey fees by the court in conform-
ance with the fore oing schedule is not to be construed as fix-

ing the fees between .ttorney and cllent.

(b) Allowance in kswntal Cases., In proceedings under

the provisions of the Mental Health Act (Chap. 87, SLA 1957)
the attorney appointed to repreaeﬁt the patlent shall be allow~
ed and paid a fee of $25.00, unless the Judge, in hls discre-
tion, orders otherwise. A lay advisor appointed in such pro-
ceedings shall be allowed and paid a fee of $10.00, unless the
Judge, in his disoretion, orders otherwise,

Rule 83. Fees: Witnesses - Physlicians - Interpreters

and Translators.,

The payment of fees and mileage for witnesses, and for
physlolans and interpreters and translators, shall be governed

by the rules for the administration of the courts.

Rule 84, Regulation of Conduct in the Courtroom,

The taking of photographs in the courtroom during the

progress of Judicial proceedings or radio or television broad-

casting of jJudicial proceedings from the courtroom shall not

be permitted by the court.

PART X, GENERAL PROVISIONS

Rule 85. Applicability in General,
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{a) Probate - Adoption ~ Mentally Til. In probate and

adoption proceedings and in proceedings involving the mentally
111 these rules are not applicable except to the extent that
the practice in such proceedings is not set forth in the
statutes of the state, and except that all such proceedings may

be made the subject of an order of reference to a master under

Rule 53. The term "probate” as used herein includes the admini- Je

stration of decedents' estates, guardian and ward, and dower.

(b} Scire Pacias - Quo Warranto. The writs of scire

facias and quo warranto, and proceedings by information in the
nature of quo warranto, are abolished. Rellef available under
those forms or under the provisions of statutes may be obtaine
ed by appropriate action or by apyropriéte motion under the

practice prescribed in these rules,

(¢} Mandamus. The writ of mandamus is abolished. Re-
lief heretofore avallable by mandamus as prescribed by statutes
may be obtalned by appropriate action or by appropriate motion

under the practice prescribed in these rules,

{d} Administrative Subpoenas. These rules are appli-

cable to proceedings in coﬁrt to compel the giving of testimony
or production of documents in accordance with subpoena issued
or other authority exercised by an officer or agency of the
state, except as otherwise provided by order of the court in

the proceedings.

Rule 86. Procedure Not Otherwlse Specified - Construce

tion of Statutes.

These rules are designed to provide for the efficient
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operation of the courts of the State of Alaska, o specific
procedure is prescrlbed by rule or statute, the court may pro-
ceed in any lawful manner not inconsistent with these rules,
the constitutioﬁ, and the common law. Where officlal designa-
tions or titles are used or functlons prescribed by statutes In
force at the time of adoption of these rules, they shall be
construed to relate to corresponding state titles, deslignations
and functions existing alter the transition of Alaska from the
status of & territory to that of a state,

Rule 87. lLegal Effect of Rules ~ Statutes Superseded,

These rules are promulgated pursuant to constitutional
authority granting rule making power to the supreme court, and
to the extent that they are inconsistent with any procedural
statute shall supersede such statute to the extent of such in-
consistency, The statutes designated in Appendix A to theuc
rules are consldered superseded by these rules and no licnger
applicable. The designation in Appendix A is not exelusive,
and where there may be a conflict between a statute and & rule,

the applicable rule governs to the extent of such conflict,

Rule 88, Relaxation of Rules,

These rules are deslgned to facllitate business and =d-
vance Jjustice. They may bg relaxed or dispensed with by the
court in any case where it shall be manifest to the court that
a strict adherence to them will work injustice.

Rule 89. Penalties,

For any infraction of these rules, the court may with-
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hold or assess costs or attorney'!s fees as the circumstances of
the case and discouragement of like conduct in the future may
require; and such costs and attorney’s fees may be imposed up-

on offending attorneys or parties.

Rule 90. Forms.

The forms contained in the appendix of forms are suffi-
cient under the rules and are intended to indicate the simpli-

city and brevity of statement which the rules contemplate,

Rule 91. Title.

These rules may be known and cited as the Rules of Civil
[}
Procedure,

Rule 92, Effective Date,

These rules become effective on the date to be establish-
ed by order of the supreme court. They shall govern all civil
actions and proceedings thereafter commenced and so far as Just’

and practicable all proceedings then pending.,
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PART XI. DISTRICT MAGISTRATES

Rule 93, Scope of Rules « Construction.

{a) Scope of Rules.

1

(1) The procedure in civil actions and pro-
ceedings before a district magistrate shall be governed by
the rules governing the procedure in the superior court to

the extent that such rules are applicable.

(2) The following rules are inapplicable in

their entirety to proceedings before a district magistrate:

Rule Title

Rule 27 Depositions Before Actlon or Pending Appeal.
Rule 57 Declaratory Judgments.

Rule 65 Injunctions,

Rulé 66 Receivers.

Rule 70 Judgment for Specific Acts - Vesting Title.
Rule 72 Condemnation of Property.

(3) The following proceedings before a district

maglstrate shall not be governed by these rules:

(1) Proceedings for establishing the fact of

death of any person as prescribed by law {Ch. B9 SLA 1953).

{11) Proceedings under the Village Incorpora-
tion Act of 1957 (Ch. 150 SLA 1957).

{114} Proceedings concerning minors under the
age of 18 years under statutes relating to Juvenile courts

(Ch. 145 SLA 1957).

~129-



{4) These rules are not applicable to proceedings
relating to forceable entry and detainer except to the extent
that the practice in such proceedings 1s not set forth in the

statutes relating to that subject.

{b} Construction. Where the words "court" or "judge"
are used in these rules, they shall be construed to include a
district magistrate, and where functions and duties are pre-
scribed for the clérk, they shall be performed by the magis-

trate or his clerk.

Rule 94. Record of Proceedings,

In actions and proceedings before a district magistrate
the provisions for keeping a stenographic or electronic record

a5 required by Rule 75 (a) shall be permissive rather than
mandatory.

Rule 95. Notice of Orders or Judgments.

Notice of the entry of an order or Judgment shall be
glven by the magistrate as provided by Rule 73 (d). Lack of
notice of the entry by the magistrate does not affect the tinme
to appeal or to petition for review or relieve or authorize
the magistrate to relieve a party fpr failure to appeal or
petition for review within the time allowed, except as permit-
ted in Rules 101 and 113,
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PART XII. DEPUTY MAGISTRATES

Rule 96, Scope of Rules.

(a) In General. The procedure in civil actions and
proceedings before & deputy magistrate shall be governed by
the rules governing the procedure in the superior court and
before a district magistrate to the extent that such rules are

applicable,

{b) Action By District Magistrate. If in any action or

proceeding a deputy magistrate finds it impracticable to pro-
ceed or finds himself at a disadvantage because of the applica-
tion of any of such rules, he may hold the action or proceeding
in abeyance, without prejudice to the rights of the parties,

for further action by the district maglstrate.

Rule 97. FPleadings.

(a) cClaims for Rellef, An action before a deputy magl-

strate 1s commenced by filing a claim for rellef. If such a
claim 1s based upon a written instrument and the nature and ex-
tent of the clalm is shown by such instrument, then it is suf-
ficient if the instrument alone is filed with the deputy magi-
strate. In other cases there must be filed a short and plain

written statement showing the nature of the claim for relief.

{b) Defenses, A party defending against a claim may
follow the same procedure - by either filing a written instru-
ment vhich shows the nature and extent of his defense, or by fil-
ing a short and plaln statement in wrliting showing the nature of

his defense,
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{c) Affidavits. If any such written instrument has been
lost or destroyed, a party may flle an affidavit stating the
facts of such loss or destruction and stating what the instru-

ment contained.

(d) Formality Not Reguired., FPormal pleadings and mo=

tions are not required.

Rule 98. Summons. .o

(a) Delivery to Peace Officer for Service. When & claim

for relief has been filed, the deputy maglstrate shall promptly
sign a summons and deliver it to a peace officer or other per-

son appointed to serve it for service on the defendant.
(b) Form. The summons shall state ~

(1} That the defendant must appear before the
deputy magistrate at a definite time and place to be named in

the summons,

{2} That at such time and place the defendant
must answer the plailntiff's claim for relief and present what-

ever defenses that he has.

{3) That if the defendant does not appear at the
time and place stated, or if he does not answer the claim for
relief or present any defense thereto, that a Judgment by de-
fault will be given against him for the rellef asked for by'the
plaintiff,

(¢} Time of Service. The summons must be served on the

defendant at least S days before the time that the defendant is
required to appear before the deputy magistrate.
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" the rules for the administration ‘of the courts.

(d) “Time for Appearance. The defendant shall have one

hour after the time stated in the summons in which to appear per;a?t
fore the deputy maglstrate, If he does not appear within that T ?
time, then at tfie request of the plaintiff the deputy mﬁgiatrgtevk S

shall give judgment -for the plaintiff for the relief asked for

in the claim for relief. %
3

Rule 99, Trial By Jury or By Deputy Magistrate. %

(a) Demand, Any party may demand a trial by jury of any |

issue triable of right by a jury by either (1) serving upon the %
maglstrate and other parties a demand therefor in writing, or %
{2) by making an oral demand therefor in the presence of the de~ Mg
puty magistrate., 1If the demand 1s oral, the deputy magistrate _g
shall promptly make a nbtation of fhe same in his dockgt. A de~ V%
mand for aAtrial by jury may be made at any time after the com- g
mencement of the action and not 1aterﬁthan 2 days prior to the g
)

day set for trial. If a demand is in writling 1t may be written up%

on a pleading of the party, or may be by separate written instxu- =
#

ment,

{b) Payment of Fees. The party demanding a trial by Jury;.

at the tims of demand must pay such fees as may be required by

RN

{c) Waiver. The failure of a party to demand a trial
by Jury as required by this rule, or to paﬁ all of the fees pro-
vided‘by subdivision (b) of this rule, constitutes a waiver by
him of trial by jury. A demand for trial by Jury made as hereln
provided may not be withdrawn without the consent of the partiles,

{(d) Trial By Deputy Magistrate. If trial by jury is

=
A
2
)
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waived as herein provided, the action must be trled by the depu-
ty magistrafe without a jury, unless the parties stipulate

orally or in writing that the aétion be tried by a jury despite
the waiver. If the stipulation 18 oral, a notatlion of the same

rmust be made in the deputy magistrate's docket.

{(e) Instructions. If an action 1s tried by a jury,
the deputy magistrate shall not instruct the Jury other than to
define the nature of the action and fhe isgues of fact to be de-~
termined by the Jury. Instructions may be given orally and do.

not have to be in writing.

{f) Jurors. The procedure for the selection, sumsoning
and impanelling of jurors shall be as provided by statute {Sec.
68-6-8 ACLA 1949). The procedure for the examination of jurors
shall be governed by Rule 47,

Rule 100, PFindings - Judgment,

If an action 1s tried by the deputy magistrate without
a jury, it is not necessary that the deputy maglatrate make
any special findings of fact or conclusions of law. It 1s suf-
ficient for the deputy maglstrate to give judgment generally
as the law and evidence might require, setting forth in the
Judgment the exact relief glven., It 1s not necessary to comply
with the provisions of Rule 78,

PART XII1. APPEALS FROM MAGISTRATE COURTS

Rule 101. Appeal: Time - Notlece -~ Cost Bond.

{a) when Taken. The time within which an appeal may be
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taken from a Judgment of a maglstrate court to the superior
court shall be 30 days from the date of entry of the judgment
appealed from, excep? that upon a showing of excusable negleét
based on a failure of a party to learn of the entry of the judg-
ment the court from which the appeal 1is taken may, in any ac-
tion, extend the time for appeal not exceeding 30 days from the
expiration of the original time herein prescribed, ‘

{b) Designation of Parties. The party appealing shall

be known as the appellant and the adverse party as the appellee.

{c) Notice of Appeal.

{1) uritten Rotlce, A party may appeal from a
Judgment by filing with the magistrate a notice of appeal in
duplicate, with sufficient additional copies for all parties.
The notice of appeal shall contain the following:

(1) 'The title of the action.

(11) The names of the parties taking the
appeal .

(141) The judgment or part thereof appealed
from and the date of its entry.

(1v) The name of the court to which the ap-
peal is taken,

{v) A concise statement of the grounds of

appeal.

Notiflcation of the filing of the notice of appeai
shall be glven by the magistrate by malling copiles thereof to
all the parties to the Jjudgment other than the party or parties
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taking the appeal, but nis failure so to do does not affect the

validity of the appeal. The notification to a’party shall be

glven by malling & copy of the notice of appeal to his attorney

of record or, 1f the party 1s not represented by an attorney,

then to the party at his 1ast known address,.

(2) Oral Notice, A written notice of appeal may
pe dispensed wlth 1f at the time the declsion 1s rendered or
Judgment entered a party gives oral notice of appeal in open
court when the other partles to the action are preaept or re-

presented.

(d) Docket Entries. A notice of appeal, whether 1n

writing or oral, shall be entered 1n the magistrate's docket at

the time the notice is filed or given, as the case may be.

(e) Cost Bond on Appeal. A bond on appeal shall be flled

with the magistrate not later than 30 days after entry of the
judgment appealed from. The bond shall be in an amount to be
fixed by the maglstrate. It shall have sufflclent surety and
shall be conditloned to secure the payment of custs 1f the ap-
peal is dismissed or the judgment affirmed, or such costa as the
superior court may award if the Judgment is modified., After a
bond on appeal 1s filed, an appellee may by motion ralse objeo=
tions to the form or amount of the bond or to the sufficlency
of the surety which shall be determined by the superior court.
1f a supersedeas bond 1s filed, no separate cost pond on appeal

is requlred. I

Rule 102, Stay of Froceedings to Enforce Judgment -

Supersedeas Bond.
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(a)} Automatic Stay. Except as to Judgments entered
on default or by consent or on confession, no execution shall
issue upon 8 Judgment of a magistrate court nor shsll pro-
ceedings be taken for Ehe enforcement of such Judgmenf until

the expiration of 2 days after its entry.

(b) Stay Upon Appeal - Supersedeas Bond. When an appeal

is taken, the appellant may obtasin a stay of proceedings to en-
force the judgment by filing a supersedeas bond with the magis-
trate not later than 30 days after entry of the judgment ap-
pealed from. The bond shall be conditioned for the satisfaction
in full of any judgment {including interest and costs) which may
be gilven against the appellant by the superior court, or for
satisfaction in fuil of the judgment {(including interest and
costs) of the magistrate court if the appeal is dismissed.

(¢} Proceedings on Stay. When an appeal is taken the
magistrate shall enter in the docket whether or not the pro-
ceedings to enforce a judgment have been stayed. If the pro-
ceedings are stayed and process has been 1ssued to enforce the
Judgment, the maglstrate must recall the same by written notice
to the officer holding the process. Thereupon the process must
be returned to the maglistrate, and sll property seized or lev~
led upon by virtue of such process must be releééed if 1t has
not been scld, and in cases of c¢lvil arrest, the person arrest-
ed must be released from custody. This subdivision of this
rule shall not be construed as making any stay retroactive or
as invalidating any proceedings or levies prior to the time the

stay becomes effective.

Rule 103. Cost and Supersedeas Bonds: Failure to Flle -

Insufficiency - Application of Rule 80.
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{a} Fallure to File or Insufficiency of Bond. If 2

peal or supersedeas bond 18 not filed within 30

st bond on ap ‘
or if the bond

wys after entry of the Judgment appealed from,
i1ed 1s found insufficlent, application for leave to file any

joh bond may be made only 1n the superior court.

{v) Applicability of Rule 80. The provisions of Rule

O relating to bonds and undertakings shall be applicable to

.cst and supersedeas bonds on appeals from a magistrate court.

Rule 104. Record on Apreal.

{a} Contents of Record., After an appeal has been taken,

the magistrate shall prepare under his hand and seal and trans-
mit to the clerk of the superior court of the Judicial district
vhere the maglstrate's court is situated the record on appeal,

which shall consist of the following:

(1) The duplicate notice of appeal, if the notlce

is in writing.
{2} A1l docket entries.
(3) Al pleadings aﬁd motions,
(4) A1l orders, Judgments and oplnions.
(5) A1l exhibits received in evidence.

(6) All other original papers relating to the ac~

tion and which have been filed with the magistrate.

(7)Y A record of any evidence or proceedings which
may have been electronically pecorded or stenographlically re-

ported.

(v) Time for Filing Record in Superior Court. The re-

cord on appeal shall be forwarded by the magistrate to the
elerk of the superior court promptly upon the expiration of 30
days from the entry of the judgment appealed from.

(c) Power of Court to Correct or Medify Record. If any

difference arises as to whether the record on appeal truly dis-
closes what occurred 1n the magistrate court, the difference
shall be submitted to and settled by the superior court and the
record made to conform to 1t, If anything material to either
party is omitted from the record on appeal by error or aceci-
dent or is misstated therein, the partiea'by stipulation, or
the superior court on motion or of its own initlative may di-
rect that the omlssion or misstatement shall be corrected, and
if necessary that a supplemental record shall be certified and
transmitted by the magistrate court.

Rule 105. Supervision By Superior Court - Trial De

Novo.

{a) Supervision By Superior Court, The supervision and

control of the proceedings on appeal shall be in the superlor
court from the time the record on appeal is flled with that
court, The court may at any'time, upon notice, entertain ép~
propriate motlons which sh&ll Include motions to dismiss the ap-
peal, for directions to the magistrate, or to modify or vacate

any order or action of the magistrate in relation to the appeal.
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{b) Trial De Novo., At the time the record on appeal is

filed with the superior court, the action shsll be considered
a8 having been commenced in that court. All further proceed-
ings in such action shall be gaverned by the rules governing

procedure in the superior court, except (1) no summons nor any

amended or addltional pleadings shall be served unless authorized

or reguired by the court, and {2) a demand for trial by jury as
provided by Rule 38 of any issue triable of right by a jury
must be served not later than 10 days after the date of filing
the reco;d on appeal. The hearing or triasl of the actiof shall
be upon the record thus filed and upon such evidence as the

parties shall produce in the superior court,

Rule 106. Dismigsal of Appea].

{a) Disnmissal By égreemep§V~”Magis§nat9.unrt. If the
record on appeal has not been filed with the superior pourt
the parties, with the appfoval of the magistrate, may dlsmips
the appeal by stipuylation filed with the magistrate, or the
maglistrate may dismiss the appeal upon the motion and notice by

the appellant.

{v) Dismisssl By Agreement - Superior Court. Whenever

the parties shall flle with the clerk of the superior court an
agreement in writing that an appeal be dismissed, specifying
the terms with respect to costs, and shall pay to the clerk of
that court any fees that may be due him, the clerk shall enter
an order of dismissal of the appeal without further reference

to the ocourt,

(c) Diemissal By Appellant. Whenever an appellant shall

file with the elerk of the supgrior court a motion to dismiss an
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appeal, with proof of service as prescribed by these rules, and
shall tender to the clerk any fees and costs that may be due,
the adverse party, within 10 days after service thereof, may
file an obJecti&n. Within 5 days thereafter the party moving
for dismissal may file a reply, after which time the matter
shall be presented to the superior court for 1ts determination.
If no objecﬁion i3 flled, the clerk shall enter an order of

diemissal without further reference to the court,

{(d) Dismissal In Other Cases. At any time the superior

~court may entertaln a motlon to dismiss an appeal for fallurs

to prosecute the same or for fallure to comply with these rules.

{e) Costas, II an appeal is dismissed by order of the
superior court, the court may make such order for the payment

of costs as 1t may deem proper.

Rule 107, Hesring Without Trial De Novo.

¥hen the questions presented by an appeal to the super=
ior court can be determined without a trial de novo, the par-
tles may sign a statement of the case walving a trial de novo,
and setting forth the questions for declsion by the superior
court and how they were decided by the magistrate court. The
statement may also contain so many of the facts averred and
proved or scught to be proved as are essentlal to a decisién of
the questions by the superlor court. The statement shall in-
clude a copy of the Jjudgment appealed from, & copy of the no-
tice of appeal, and such other papers and documents as the par-
ties may deem appropriate, If the statement conforms to the
truth 1t, together with such additlons as the superior court

may consider necessary to fully present the.questions raised by
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the appeal, shall be approved by the superior court as the re-
cord on appezl,

Upon consideration of such &ppeal, the superior court
may affirm, modify, vacate, set aside or reverse the Judgment
of the maglistrate court, and may remand the action and direct
the entry of such appropriate Judgment or order, or require fur-
ther proceedings to be had, as may be Just under the c¢ircumstan-

ces.

Rule 108. Death of a Party.

{(a) Substitution. The death of a party shall not affect
any appeal taken or the right to take an appeal, except as lim-
ited by subdivision {b) of this rule. The propervrepresentatives
of the estate, or in the personalty or realty, of the deceased
party, according to the nature of the case, may voluntarily ap-
pear and be substituted as parties for the decedent, or substi-
tution may be effected as in the case of death of a party pend-
ing an action in the superior court, Thereupon proceedings shall

be had as in other cases.

(b) Time. The times specified in these rules for tak-
ing an appeal, or for taking any of the further steps to secure
a review of the judgment appealed from, shall be extended for
the time necessary to enable such representatives to be substi-
tuted for the deceased party; provided, that such time shall not
extend for more than sixty (60) days after the date of death of
such party. If substitution is not effected within such period,
the rules relating to the time for taking an appeal, or for
taking such further steps to secure review of the judgment ap-

pealed from, shall be as fully applicable as in other cases.
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PART'XIV. SUPPLEMENTARY REMEDIES IN AID OF SUPERIOR . .uRT
JURISDICTION

Rule 109, Petition for Review,

An aggrieved party may petition the superior court for
review of any order or decision of a maglstrate court or an
administrative agency where there is no appeal or other plain,
speedy or adequate remedy, end where the megistrate or admini-
strative agency appears to have exercised his or its functions
erroneously or to have exceeded his or its Jurisdiction, to the
Injury of some substantial right of such party.

Rellefl heretofore avallable by writs of review, certior-

-ard, mandsms, prohibition, and other writs may be obtained by

petition for review under the practice prescribed in these rules.

Rule 110. Considerations Governing Review.

A review shall not be a matter of right, but will be

granted only:

(1) Wwhere the order or decision sought to be re-
viewed is of such substance and importarce as to justify devia-
tion from the normal appellate procedure by way of appeal and
to require the immediate attention of the superior court;

(2) where the sound policy behind the general rule
of requiring appeals to be taken only from final Jjudgments is
outwelghed by the claim of the individual case that Justice de-
mands a present and immediate review of a particular non-appeal-

able order or decision; or

{3) Where the magistrate court or administrative

agency has so far departed from the accepted and usual course of
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1diclal or administrative proceedings,

surt's power of supervision and review.

Rule 111. How to Seek Review.

(a) The Petition, A party may seek review of any such
yrder or decision by £4l1ing with the superior court a petition

#hich shall show the following:

(1) The order or deciaioﬁ sought to be reviewed,

deseribed with convenient certainty.

(2) The errors alleged to have been committed by

the magistrate or administrative agency.
(3) The relief sought by the petitioner.

Service of the petition shall be made in conformity with
Rule 5 and when filed shall be accompanied by proof of service

on all parties.

{b) Cest Bond, There shall be filed with the petition,
or at such other time as the court may allow, a cost bond in
an amount to be fixed by the superior court. It shall be con-
ditioned to secure the payment of costs 1f the'petition is de~
nied or if the order or decision sought to be reviewed is af-
firmed, or such costs as the superior court may award if the
order or decision is modified. After a cost bond has been £il-
ed, a respondent may by motion raise cbjections to the form or
amount of the bond or to the sufficiency of the surety which
shall be determined by the superior court. If a supersedeas

bond is filed, no separate cost bond is required.

{ec) Desigggtion of Parties, The party seeking review

1Bt~

as to call for the superior

shall be known as the petitioner, All other partles t. whe

proceedings shall be named as reapondents.

Rule 112. Order for Filing of Record.

{a) Issuance of Order. At any time after the filing of

the petition, the superior court, with or without notice or
hearing, may enéer an order directed to the magistrate or ad-
ministrative agency whose order or decision 1s sought to be re-
viewed, requiring that there be forwarded to the superior court,

within a time specified in such order, the originals or coples

~of sush of the record and proceedings of the maglstrate or ad-

ministrative agency as the court may direct, in order that the

same may be reviewed by the superior court.

{b) Service of Order. Certified copies of the order re-

ferred to in subdivision {(a) shall be served forthwith (1) upon
the maglstrate or administrative agency in the manner provided
for service of summons in Rule 4, and {2) upon each of the par-

ties affected thereby, in the manner provided in Rule 5,

(¢} Stay. vhen a petition for review has been filed, the
superior court in its discretion may stay further proceedings by
theé maglstrate or adminlistrative ageney and the operation or
enforcement of the order or decision sought to be reviewed upon
such terms as to bond or otherwlse as the court considers pro-

per for the security of the rights of the adverse party.

Rule 113, Time for Seeking Review,

The time within which a petition for review may be filed

~145-



1all be 10 days from the date of the order or decision sought

5 be reviewed, except that upon a showlng of excusable neglect
ased on a failure of a party to learn of the order or decision
he superlor court may extend the time for flling the petition
ot exceeding 10 days from the expiration of the original time

ierein prescribed,

Rule 114, Hearing on Review,

A hearing on review shall be on the record unless the
superlor court, in its discretion, shall direct that the matter
A
be heard wholly or partly on oral testimony or depositions or

that other evidence be submitted.

Rule 115, Authority of Superlor Court.

Upon consideration of a petition for review, the superior
court may affirm, modify, vacate, set aside or reverse any order
or decislion of a maglstrate court or administrative agency, and
may remand the action or prdceeding and direct the entry of such
appropriate judgment or order, or require such further proceed-

ings to be had as may be Just under the circumstances.

Rule 116, Applicability of Rules Governing Appeals,

Rules 106 and 108 shall apply to petitions for review.
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ORDER ADOPTING RULES

:-.. 1t 18 hereby ordered:
That the"foregoing rules, numbered 1 to 116, inclusive,

‘be and the same are hereby adopted as the Rules of Civil Proce-

dure governing the superlor court and the magistrate courts of
the State of Alaska effective at a date to be determined by
further order of the court,

Dated at Juneau, A;aska, this 9th day of October,

1959.

/8/ Buell A, Nesbett
Chief Justice

/s/ Malter H. Hodge
Assoclate Justice

/8/ John H, Dimond
Assoclate Justice
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APPENDIX A

STATUTES CONSIDERED SUPERSEDED BY THE RULES OF CIVIL PROCEDURE

(A1l references are to the Alaska Compiled Laws Annotated 194
and the 1957 Cumulative Supplement) 949

Secs. 53-3-1 through 53-3-7
Secg. 53~3~10 and 53~3-11
Ssc, 54-2.2

Sece. 54~3~1 and 54-3-2
Sec. 54-Le4

Secs. 54=6~5 and SU-6-6

Sec, 55-1~-1
Sec. 55-1-la Cum. Supp.
Secs. 55-1-2 and 55-1-3
Sec, 55-2-13
Sec, 55+3-1
Sec, 55~3-3
Sec. 55=3-5
seo. 55-3~7
gec. gg-g-ll
ecs., ~3-15 through «3-18
gec. 55-3-1 5m32
ecs, 55-4-3 throu wlf o
Seo. 55-4-13 gh 35-3-7
8ecs. B5-5~1 through 55-5-8
Secas, 55-5-16 through555-5-19
Secs, 55-5-31 and 55-5-32
Secs, 55-5-41 through 55-5-46
Secs. 55-5-51 through 55-5-55
Secs, 55=5=61 through 55~5-64
Secs. 55=-5-71 through 55-5-82
Seecs, 55-6-51 through 55-6-53
Secs. 55-6~55 and 55-6-56
Secs. 55-7=1 through 55-7-10
Sec. 55-7-81
Ses, 55-7-85
Secs. 337261
ecs. «7=91 through 55~7-93
Secs. 55-7-101 through 55-7-109
Secs. 55-7-121 through §5-7-127
Seecs, 55-7-133 through 55-7~136
ge:s. gg»g-% ggrough 55mB=5
ecs. Qe rough -G
Sec, 55-5-11 29-9-3
Sec. 55-9~13

Sec. 55-9-41

Secs. 55~9=-44 through 55~9-49
Secs. 55-9-64 and 55-9-65
gec. 25-9-71
ecs, 55-10~1 through -10~
Sec, 55=11-1 > 7
Sec. 55+11-3
Secg. 55~11-11 and 55-11-12
Secs, 55~11-21 through 55-11-24
gece. gg-ii-g% through 55~ll~29
ecs. ~11~- through ~11=01
Sec. 55-11-66 2
8ec. 55-11-71
Sec, 56-2~3 .
Sec. 56-U-1
Secs. 57-2-1 through 57~2-10
Secs, 57-5-1 through 57~5=~3
Sec, 58-1-3
Secs, 58-3-1 through 58-3-4
Secs, 58v3~6 and 5%—3-7
gec. gg-h-l
0B . 44«11 through 58-i-1
Secs, 58-4-21 througg 58~4-2?
Secs. 58-4+31 through 58-4-40
Sec. 58-T7«7
Secs. 58-8~1 through 58-8-8
Seo, 67«13
Sec, 68~l-1
Secs, 68~3~1 through 68-3-3
Secs., 68-4-1 through 68-4-6
Secs, 68-5-1 and 68-5-2
Sec. Qo
Secs,. 6B-6-5 through 68~6-7

Sec, 68-7-1
Secs. 68-7-16 through 68-7-18
Secs, 68-9-1 through 68-9-15
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APPENDIX OF FORMS

Page
Introductory Statement ..esessssverocscecnsnees 151
Form No.
1 Summons (Superior COUTE)rvercornascnsacvannes 152
2 Summons {Magistrate Court - District
Maglstrateeeescernoscsasssacsassassrsae 153
3 Summons (Magistrate Court - Deputy
MagiBtrate).veeeeasnsrscasooscarosnonnns 154
4 Complaint On A Promissory NOLE.....cseesceese 156
5 Complaint On AR ACCOUNE..ssesseccoronsncenans 158
6 Complaint for Goods Sold and Delivered....... 155
7 Complaint for Money LN . eassanncnsssonssonne 160
8 Complaint for Money Paid By Mistake.svoeooran 161
] Complaint for Money Had and Recelved..ciaeess 162
10 Complaint for NegligenCe.....ssevenssosrnoocs 163
11 Complaint for Negligence Where Plaintiff Is
Unable to Determine Definitely Whether
One or the Other of Two Peraons 1is
Responsible or Whether Roth Are Respon-
sible and Where His Evidence May Justi-
¥y a Finding of Wilfulness or of Reck=-
lessness or of Negligence...essensansves 164
12 Complaint for CONVErsion.,cievsvssasevscnvcns 165
13 Complaint for Specifie performance of Con-
tract to Convey LanG...eseesasenssaveons 166
14 Complaint on Claim for Debt and to Set Aside
Fraudulent Conveyance Under Rule 18{b).. 168
15 Complaint for Interpleader and Declaratory
Rellel . coescrsosnscocnnensnersvevonccons 170
16 Motion to Dismiss Under Rule 12(b) Presenting
ing Defenses of Failure to State A Claim,
of Lack of Service of Process, and of
Improper VeNUe...oceeeesvesssannoscsssss 172
17 Answer Presenting Defenses Under Rule 12(b}).. 174
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Form Ho.,

18

19
20

21
22

23
2h
25
26
27
28
29

Page

answer to Complaint Set Forth in Form 9,
With Counterclaim For Interpleader...... 176

Motion to Bring In Third-Party Defendant..... 178

Motion to Intervene As A Defendant Under l
RULE 2l . \eevrosnnneosnnsenconessnssanses 431

INtervener's ANSWET..esessasosssosocnarsrosse 182

Motion for Production of Documents, Etec.,
Under Bule eveverervsarrecscsssssssvses 183

Request for Admission Under Rule 36.......... 185

Allegation of Reason for Omitting Party...... 186
PLEaTIL8L OPOET.esesavosoascansnsennssnanssns 187

1

Judgment on Jury Verdleb.... i eecsvaccinreses 190
Judgment on Trial to the COUrt,..,sevevieses. 192
Notice of Appeal to Supreme Court of Alaska., 193

Notice of Appeal From Magistrate Court to
SUPETLOT COUTE.eaesarcovasassnrnessnanas 194
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INTRODUCTORY STATEMENT

1. The following forms are intended for 1llustration on-

1y. They are limited in number. No attempt is made %o furnish

. a manual of formﬁ. With the exception of Forms 2, 3 and 29, each
form assumes the action to be brought in the superior court. As
indicsted in foétnote 1 of Form 1, the number of the Jjudiclal
district should be indlcated 16 the caption.

2. Porms 2 and 3 assume the action to be brought before a
district magistrate and a deputy magistrate, respectively, Whe-
ther the action is brought before a district magistrate or a depu-
ty magistrate, in each case the first line in the caption should
state "District Magistrate Court for the State of Alaska." 2s
indicated in Form 3, when &n action is brought before a deputy
magistrate, there should be indicated not only the number of the
Judiclal district, but also the city, town or village where the
office of the deputy magistrate 1s located.

3. In the caption of the summons and in the caption of the
complaint all parties must be named, but in other pleadings and
papers it is sufficient to state the name of the first party on
either aide, with an apprppriate 1pdication of other parties.
See.Rule 4 (v), 7 (b){2) and 10(a), For more specific provisions
relating to the form of pleadings and other papers see Rule 76.

4, Each pleading, motioﬁ and other paper 1is to beksigned
in his individual name by at least one attormey of record (Rule
11). The attorney's name 18 to be followed by his address as in-

diéated in the forms. For édditional requirements relating to
the name, address and telephone number of attormneys, see Rule
76(da)(1).

5. If a party is not represented by an attorney, the sig-
nature and address of the party are required in place of those of

the attormey.
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Form 1
roinm =

Summons (Superior Court)

SUPERIOR COURT FOR THE STATE OF ALASKA

1 JUDICIAL DISTRICT

>
Plaintiff,

Civil Actlon No,

V5.

. SUMMONS

pefendant.
To the above-named Defendant: .

vou are hereby summoned and required to serve upon

, plaintiff's attorney, whose address 1s

, an answer to the complaint

which 1s herewlth served upon you within 202 days after the
service of this summons upon you, exclusive of the day of serv-
tce. If you fall to do so, judgment by default willl be taken
against you for the relief demanded in the complaint.

Clerk of Court

Deputy
{seal of Superior court)

Dated: .

(This summons 1s 1ssued pursuant to Rule 4
of the Rules of Civil Procedure)

NOTES

1 Insert number of Judlelal district where action filed, viz,,
"First", "Sécond", . "Thir'd" or !'Fourth".

2 7f the state or an office or agency thereof 18 a defendant,
the time to be inserted as to 1t is 40 days. .

w -

Summons {Magistrate Court - District Magistrate)

DISTRICT MAGISTRATE COURT FOR THE STATE OF ALASKA

1 JUDICIAL DIBTRICT
¥
Plaintirf,
Vs, Civil Aection No.
2
: SUMM
Defendant.. o

To the above-named Defendant:
You are hereby summoned and required to serve upon

, plaintiffts attorney, whose address 1s

, an answer to the complaint

which is herewith served upon you within 202 days after the
service of this summons upon you, exclusive of the day of serv-
ice, If you fail to do so, Judgment by default will be taken

against you for the relief demanded in the complaint.

TIstrict Magistrate

(Seal of District
Magistrate Court)

Dated:

NOTES

1 .
Insert number of Judiclal district where action filed, viz.,

"First', "Second”, "Third" or "Fourth'.

2
1f the state or an offlce or agency thereof 13 a defendan
the time to be inserted as to 1t 1s 40 days. ©
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Form 3

Summons (Magistrate Court - Deputy Magistratg)}

DISTRICT MAGISTRATE COURT FOR THE STATE OF ALASKA

2 JUDICIAL DISTRICT, AT 3
E
Plaintiff,
vs, .Civil Actlion No.
’ SUMMONS
Defendant.

To the above-named Defendant:

You are hereby summoned and required to appear before

the undersigned Deputy Magistrate at 4

, On . 19 s

at the hour of M., and answer and present any defense
you might have to & claim for rellef agalnst you which has
been flled by the above-named plaintiff, The plaintiff asks
for relief against you as follows: 5

If you faill to appear at the time stated herein, a Judg-
ment by default will be given against you for the rellef asked

for in plaintiff's claim,

Deputy Maglstrate

{Seal of District
Magistrate Court)

Dated:

{This summons is issued pursuant to Rule 98
of the Rules of (ivil Procedure)

-15&-

Form 3

NOTES

This form of summons is sufficient under the informal proce-
dure allowed in actions before & deputy magistrate as pro-
vided by Rules 97 and 98, However, a plaintiff may, if he

so chooses, file a formal complaint in an actlon before &
deputy magistrate, and use the form of summons for lssuance
by a district magistrate (Form 2), with a change of designa-
tion of the person who signs the summons from "District Magi-~
strate" to "Deputy Magistrate."

Insert number of Judicial District, such as, "First", "Secw
ond", "Third" or “PFourth'.

3 Insert name of city, town or village where magistrate's office
is located,

% tnsert address of office of deputy magistrate.

"3 Insert brief description of plaintiff’s clalm, such as: "For
the sum of $ - for groceries sold by plaintiff to you
between"approilmafeiy , 19 and ’
19 .
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Form 4

Complaint On A Promissory Note

SUPERIOR COURT FOR THE STATE OF ALASKA
JUDICIAL DISTRICT

3

Plaintiff,

vs. Civil Actlon No.

s COMPLAINT ON A
PROMISSORY NOTE

Defendant,
]

1. On or about , 19 , defendant exe~

cuted and delivered to plaintiff a promissory note ZZ@ the fol-
lowing words and figures: (here set out the note verbatim)7;
/a copy of which 1s hereto annexed as Exhibit A7; /whereby de-
fendant promlsed to pay to plaintiff or order on A

19 y the sum of dollars
wlth interest thereon at the rate of percent per
annumy/.

2. Defendant owes to plaintlff the amount of said note
and interest.
Wherefore, plalntiff demands judgment against defendant

for the sum of dollars, interest and

costs.

Dated: 8

Attorney lor Plalntifyl

Address:

Foim 4

NOTES

The pleader may use the mpterial in one of the three
sets of brackets, His choice will depend upon whether he de-
sires to plead the document verbatim, or by exhibit, or accord-

"ing to 1ts legal effect.

Under the rules free joinder of claims is permitted.
See Rules 8 (e) and 1B, Consequently the claims set forth in
each and all of the following forms may be joined with this
complaint or with each other. Ordinarily each claim should
be stated in a separate division of the complaint, and the di-
visions should be designated as counts successively numbered.

In particular the rules permit alternative and inconsistent
pleading. See Form 11 .
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Form 5

Complaint On An Account

SUPERIOR COURT FOR THE STATE OF ALASKA

JUDICIAL DISTRICT

>

Plaintiff,
vs. Civil Action No,

: COMPLAINT ON
Defendant. AN _ACCOUNT _

Defendant owes plaintiff

dollars according to the account hereto annexed as Exhibit &

Wherefore, plaintiff demands Judgment against éefendant

for the sum of

dollars, interest
and costs,

Dated:

Attormey for Plaintiff

Address:
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Form &

Complaint for GQoods Sold and Delivered

SUPERIOR COURT FOR THE STATE OF ALASKA
JUDICIAL DISTRICT

3

Plaintiff,
V8. ] Civil Action No,
’ COMPLAINT FOR GOODS
Defendant . SOLD AND DELIVERED

Defendant owes plaintiff

dollars for goods sold and delivered by plaintiff to defendant

between . , 19 and » 19
. Wherefore, plaintiff demands judgment against defendant
for the sum of dollars, interest
and costs,
Dated: ' ' .

Attorney for Plaintiff

Address:

NOTE

This form may be used where the actlon 1s for an agreed
price or for the reasonable value of the goods,
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Form 7

Complaint for Money lent

SUPERIOR COURT FOR THE STATE OF ALASKA

JUDICIAL DISTRICT

I’

Plaintiff,
V8.
Civil Action No.
] COMPLAINT FOR MONEY LENT
Defendant.

Defendant owes plalintiff

d
ollars for money lent by plaintiff to defendant on
» 19 .

Wheref ore, plain tirf demands Judmerl t 8.38.1118 t def endant
for the sum of

dollars, int ’
and costs. ’ erest

Dated:

Attorney for Plaintiff

Address:
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Form 8

Complaint for Money Paid BY Mistake

SUPERIOR COURT FOR THE STATE OF ALASKA
JUDICIAL DISTRICT

e ———

I’

Plaintiff,
V8. - civil Action No.
» COMPLAINT FOR MONEY
PAID BY MISTAKE
Defendant.

pefendant owes plaintiff

dollars for money pald by plaintiff to defendant by mistake on

s, 19 , under the following circumstances:

(here state the circumstances with particularity - see Rule 9
(v) ). .
wherefore, plaintiff demands judgment against defendant

for the sum of dollars, interest

and costs.

Dated: . .

Attorney for Plaintiff

Address:
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Complaint for Meoney Had and Recelved

laint for Negligence

SUPERIOR COURT FOR THE STATE OF ALASKA

SUPERIOR COURT FOR
THE STATE OF ALASKA JUDICIAL DISTRICT

e JUDICIAL DISTRICT

L]

'Plaintirr: Plaintiff,
vs V8. Civil Action No,
: Civil Action No.
’ ’ COMPLAINT FOR NEGLIGENCE
Defendant, c"ﬁgﬂﬂg FOR_ MONEY Defendant.
1. on , 19, at _1

, defendant negligently

Defendant oweg plaintirse

dollars for money had and received from 1 drove a motor vehicle against plailntiff who was then crossing

said street.

on 19
s » to be paid by defendant to plain-
2. As a result plaintiff was thrown down and had his

tirre,

Wherefore, plaintifr demands Judgment against defendant leg broken and was otherwise injured, was prevented from trans-

acting his buslness, suffered great pain of body and mind, and

for the sum of
dollars, interest

and costs, incurred expenses for medical attentlion and hospitalization in

the sum of one thousand dollars.

Wherefore, plaintiff demands Judgment agalinst defendant
dollars and costs.

Dated:

in the sum of

Attorney for Plaintiff Dated: .
Address:
Attorney ror Plaintlil
Address:
NOTE
NOTE

Insert name of person f
rom whom defendant received
the money.
1 tneert description of place where accident occurred, such as

the name of the street or highway and its location by city,
town, village or otherwise,
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Form 11

Complaint for Negligence Where Plaintiff Is Unable to Determine
Definitely Whether One or the Other of Two Persons l1s Responsi-
ble or Whether Both Are Responsible and Where His Evlidence May
Justify a Finding of Wilfulness or of Recklessness or of Negli-
gence,

SUPERIOR COURT FOR THE STATE OF ALASKA
JUDICIAL DISTRICT

¢ ]

Plaintirf,
Vs, Civil Action No.
*
COMPLAINT FOR NEGLIGENCE
Defendants,
1. On s 19 , at

, defendant X or

defendant ¥, or both defendants X and ¥, wllfully or reckless-
ly or negligently drove or caused to be driven a motor vehilcle
against plaintiff who was then crossing said street,

2. As a result plaintiff was thrown down and had his
leg broken and was otherwise inJured, was prevented from trans-
acting his buslness, suffered great pain of body and mind, and
incurred expenses for medical attention and hospitallzation in
the sum of one thousand dollars.

Wherefore, plaintiff demands Judgment agalnst X or
against Y or against both in the sum of

dollars and costs,

!
Dated: .

Attorney for Plaintiff

Address:
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SUPERIOﬁ COURT FOR THE STATE OF ALASKA
JUDICIAL DISTRICT

3
rd
Plaintiff, ]
ve, ‘ £ivil Action No.
= — T COMPLAINT FOR CONVERSION
pefendant. . .
on or about , 19 , defendant convert-

ed to his own use _ 1
' of the value of

dollars, the property of plain-

tafe, _
Wherefore, plaintiff demands Judgment against defendant
in the sum of . dollars,

interest and costs.
Dated: .

Attorney for Plaintiff

Address:

NOTE

1 Insert here a description sufficient to identify the proper-
ty converted. .
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Complaint for Specific Performance of
Contract to Convey Land.

SUPERIOR COURT FOR THE STATE OF ALASKA
JUDICIAL DISTRICT

Plaintiff,
vB. ' Civil Action No.
td
COMPLAINT FOR
Defendant, SPECIFIC PERFORMANCE
1. On or about , 19 , plaintiff and

defendant entered into an agreement in writing a copy -of which
1s hereto annexed as Exhibit A.

2. In accord with the provisions of sald agreement
plaintiff tendered to defendant the purchase price and request-
ed a conveyance of the land, but defendant refused to accept
the tender and refused to make the conveyance,

3. Plaintiff now offers to pay the purchase price.

Wherefore, plaintiff demands (1) that defendant be re-
quired specifically to perform said agreement, (2) damages in
the sum of ' dollars, and (3)

that if specific performance is not granted plaintiff have
Judgment against defendant in the sum of

dollars.

Dated: .

Attormney for Plaintiff

Address:

NOTE

; as in Form 4, plaintiff may set forth the contract verba-
Ezgein the complaiﬁt or plead 1t, as indicated, by exhibit, or
plead it according to its legal effect. Furthermore, plalntiff
may seek legal or equitable relief or both.
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Porm 14

Complaint on Claim for Debt and to Set Aside
Fraudulent Conveyance Under Rule 18 (b).

SUPERIOR COURT FOR THE STATE OF ALASKA
JUDICIAL DISTRICT

2

Plaintiff,
vs. ¢ivil Action No.
g COMPLAINT FOR DEBT AND TO SET
Defendant. ASIDE FRAUDULENT CORVEYANCE
1. Defendant X on or about s 19

executed and delivered to plaintiff a promissory nate’gih the
following words and figures: {(here set out the note verbatiml7;
/& copy of which is hereto annexed as Exhibit A7; /Whereby de-
fendant X promised to pay to plaintiff or order on B

19 s the sum of dollars,

with interest thereon at the rate of percent

per annum/.
2. Defendant X owes to plaintiff the amount of said
note and interest. ‘

3. Defendant X on or about » 19 s

conveyed all his property, real and personal (or specify and de-
scribe particular property) to defendant Y for the purposs of
defrauding plaintiff and hindering and delaying the collection
of the indebtedness evidenced by the note above referred to.
Wherefore, plaintiff demands:
(1} fThat plaintiff have Judgment againgt defendant X

for dollars and interest;

{2) that the aforesald conveyance to defendant Y be declared
~T1AR-

Form 14

vold and judgment herein be declared a llen on sald property;
and {3) that plaintiff have judgment against the defendants

for costs.

Dated: ..

Attorney for Plaintiff

Address:
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Form 15

complaint for interpleader and Declaratory Rellef

SUPERIOR COURT FOR THE STATE OF ALASKA
JUDICIAL DISTRICT

3

: ntiff
Flad ’ Ccivil Action No.
Vs,
» COMPLAINT FOR INTERPLEADER
AND DECLARATORY RELIEF
Defendant.
1. On or about , 19 , plaintiff

1zsued to A. B. a pollcy of 1life insurance whereby plaintiff

promised to pay to C. D. as beneficlary, the sum of
dollars upon the death of A. B. The

policy required the payment by &, B. of a stipulated premium on

s 19 , and annually thereafter as 2 condition

precedent to 1ts contlnuance in force.

2. No part of the premium due on , 19 5

was ever paid and the pollcy ceased to have any force or effect

on , 19 .

.

3. Thereafter, on , 19 , A. B, and

C. D. died as a result of a collision between a truck and the
automobile in which A, B. and C. D. were riding.

4. Defendant E. F. 1s the duly appointed and acting
executor of the will of A. B.; defendant G. H. 18 the duly ap-
pointed and acting executor of the will of ¢. D.; and defendant
1. K. claims to have been duly designated as beneficiary of
said policy in place of C. D.

5, TFach of the defendants, E. F., G. H. and I. K. 1s

Form 15

claiming that the above mentioned policy was in full force and
effect at the time of the death of A. B.; each of them 1s ¢laim-
ing to be the oply person entitled to receive payment of the
amount of the p§11cy and has made demand for payment thereof,

6. By reason of these conflicting claims of the defen~
dants, plaintiff 18 in great doubt as to which @efendant 18 en~
titled to be pald the amount of the policy, if 1t was in forée
at the death of A. B.

Wherefore, plaintiff demands that the court adjudge:

(1) ‘That none of the defendants is entitled to recover

" from plaintiff the amount of sald pollcy or any part thereof.

{(2) That each of the defendants be restralned from in-
stituting any action against plaintiff for the recovery of the
amount of said policy or any part thereof.

{3} That, if the court shall determine that sald policy
was in force at the death of A. B,, the defendants be required
to interplead and settle between themselves thelr rights to the
money due under sald policy, and that plaintiff be discharged
from all 1liabllity in the premises except to the person whom
the court shall adjudge éntitled to the amount’cr said policy,

(4) That plaintiff recover 1ts costs.

Dated

L

Attorney for Plaintiff

Address:
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Form 16
Form 16
g ———

Motion to Dismiss Under Rule 12 (b) Presenting Defenses of NOTICE OF MUTION

Fallure to State A Clalm, of Lagk of Service of Process, and
of Improper Venue. :

Attorney for Plaintirf,
SUPERIOR COURT FOR THE STATE OF ALASKA

JUDLCYAL DISTRICT

“ ) Please take notice that the undersigned will bring the
Plaintiff, above motion to dismiss on for hearing before this court at
vs. civil Action No, . 2 » on the
» MOTION TO DISMISS ACTION day of » 19, at M., or as soon
Defendant. ‘thereafter as counsel can be heard.

The defendant moves the court ap follews:

1. To dismiss the action begause the complaint falls Ye Attorney for Defendant

state a clalm against defendant upon whigh pelief can he grante Address :

ad,
2. To dipmiss the action or in liey thereof to void

NOTES

the return of service of summong on the ground that the defen=~

. . 1
Insert address of pl '
dant has not been properly served with prosegs in this action, 2 ‘ Pt sttomey.
Insert address and location of courtroom, such as: "Room

all of which more clearly appears in the affidavits of » Federal and Post Office Bullding, Anchorage, Araeka,"
L4 E] .

and £}

The above motion and notice of motion may be combined and

hepreto annexed as Exhibit A and Exhibit B respectively. denominated Notice of Motion. See Rule 7 (b)

3. To dismiss the sctign on the ground that it has been '
filed in the wrong Judicial district because 1t involves the
enforcement of a lien upon’real property situated in another
Judiclal distriet,

Dated: .

Attorney ror Delendant

Address: -173=




Form 17

Answer Presenting pefenses Under Rule 12 {v)

SUPERIOR COURT FOR THE STATE OF ALASKA

JUDICIAL DISTRICT

S
s
Plaintiff,
vs. ¢civil Action Ro.
3 ANSWER TO COMPLAINT
Defendant.

Firast Defense
The complaint fails to state a claim against defendant

upon which relief can be granted.

second Defense

ntiff as allegedvin the
X is

1f defendant is indebted to plal

t, he is indebted to plaintiff Jointly with X.

t of the State of Alaska,

complaln
alive; is a residen and 1s subject to
the Jurisdiction of this court as to service of processa; and

has not been made & party.

Third Defense

pefendant admits the allegations contained in para-

of the complaint.

l‘

graphs and

2, Defendant alleges that he 1s without knowledge or in-

formation sufficient to form a belief as to the truth of the

allegatlions contained in paragraph of the complalnt.

3. Defendant denies each and every other allegation con-

tained in the complalint,
Fourth Defense
= . .ssem mat farth in the complaint did not

Form 17

acecrue within years next before the commencement of

L, this action.

Counterclaim
(Here set forth any claim as a counterclaim in the man-

ner in which a clalm is pleaded in a complaint.)

Crogs=Clalm Against Defendant ¥

(Here set forth the claim constituting a crosa-claim
against defendant Y in
the manner in which a claim is pleaded

* in a complaint.)

Dated:

Agtorney for Defendant

NOTES

1
Insert name of defendant on whose behalf the answer is filed

g:iguigr?zc?ggainshexamples of certain defenses provided for

et otn . The first defense challenges the legal suffi

Glency. e complalnt, and is a substitute for B
r or & motion to dismiss, 2 general

gg:igiggnghdefense embodles the o0ld plea in abatement; the
s iigogitigwezgr,fmay well provide under Rulés 19
ang Al T e i 2 of the party rather than an abate-
The third defense 18 an answer on the merlts.

The fourth defense 1s o
o0 for In Ruie B (o). ne of the affirmative defenses provid-

The answer also includes a counterclalm and a cross~claim
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Form 18
Answer to Complaint Set Forth in Form G,
“With Counterclaim For Interpleader
SUPERIOR COURT FOR THE STATE OF ALASKA
JUDICIAL DISTRICT
E
Plaintiff,
Vs, Civil Action No.
s " ANSWER TO COMPLAINT
AND COUNTERCLAIM
Defendant.
Defense

Defendant denies the allegations atated in the complaint

to the extent set forth In the counterclaim herein.

Counterclaim for Interpleader

1. Defendant received the sum of

dollars as a deposit from X.

2. Plaintiff has demanded the payment of such deposlt
to him by virtue of an assignment of it which he claims to
have received from X.

3. X has notified the defendant that he claims such
deposit, that the purported assignment 1s not valid, and that
he holds the defendant responsible for the deposit,

Wherefore, defendant demands: )

(1) fThat the court order X to be made a party defendant
1

to respond to the complaint and to thias counterclalm.

(2) That the court order the plaintiff and X to inter-

plead their respective claims.

I L £ 9

Form 18

{3) That the court adjudge whether the plaintiff or X

- 18 entitled to the sum of noney,

(4) That the court discharge defendant from all liabii-

"1ty in the premises except to the person it shall adjudge en-
titled to the sum of money,

(5) That the court award to the defendant 1ts costs and
attorney!'s fees.

Dated:

Attorney for Defendant

Address :

ROTE

Rule 13 {(h) provides for the court ordering parties to a

counterclaim, but who are n
to be brought in as defendagta?arties to the original action,
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Motion to Ering In Third-Party Defendant

SUPERIOR COURT FOR THE STATE OF ALASKA
JUDICIAL DISTRICT

d

Plaintiff,
vs, Civil Action No.
» MOTION TO BRING IN
‘ THIRD-PARTY DEFENDANT
Defendant.

Defendant moves for leave to make X a party to this ac-
tion and that there be served upon him summons and third-party
complaint as set forth in Exhibit A hereto attached.

Dated: .

Attorney for Defendant

Address:

NOTICE OF MOTION

(Contents the same as in Form 16. No notice 1s necessary
if the motion is made before the moving defendant has served

his answer, See Rule 14 (a))

~178-

EXHIBIT A

SUPERIOR COURT FOR THE STATE OF ALASKA
JUDICIAL DISTRICT

2

Plaintiff,

vs.
Civil Action No.

’

Defendant and
third-party Plaintiff,
SUMMONS
V8.

3

Third-party Defendant.

To the above-named Third-Party Defendant:

You are hereby summoned and required to serve upon

, plaintiff's attorney, whose

- address 1s , and upon

, who 1s attorney for ,

defendant and third-party plaintiff, and whose address is

, an answer to the third-party com-

- 'plaint which 1s herewlth served upon you and an answer to the
complaint of the plaintiff, a copy of which 1a herewith served
upon you, within 20 days after the service of thls summons ﬁpon
. you exclusive of the day of service, If you fail to do so,
Judgment by default will be taken against you for the relief de-

manded in the third-party complaint,

{Seal of Superior Court)

Clerk ol Court

Dated: - By -

Deputy

Exhiblt A - p. 1
-1 70



SUPERIOR COURT FOR THE STATE OF ALASKA
JUDICIAL DISTRICT

Plaintiff,

V8.
Civil Action No.

>

Defendant and

Third-party Plaintiff, THIRD=-PARTY COMPLAINT

VE.

’

Third-party Defendant.

1. Plaintiff has filed agailnst defendant
a complaint, a copy of which is hereto attached as "Exhibit C".
2. (Here state the grounds upon which the defendant

and third-party plaintiff is entitled to recover from the

third-party defendant all or part of what plaintiff may recover

from the defendant and third-party plaintiff.)

Vherefore, plaintiff demands Jjudgment against third-party

defendant for all sums that may be adjudged against
defendant in favor of plaintiff,
Dated: .

Attorney for Defendant and Third-
Party Plaintiff.

Address:

-180~ Exhibit A - p. 2

Motion to Intervene As A Defendant Under Rule 24

SUPERIOR COURT FOR THE STATE OF ALASKA
JUDICIAL DISTRICT

:

Plaintiff,

Ve Civil Action No.

" MOTION TO INTERVENE

Defendant,
' AS A DEFENDANT

Ll

Applicant for Intervention.

moves for leave to intervene

as a defendant in this action, in order to assert the defenses
get forth in his proposed answer, of which a copy 1s hereto

attached, on the grounds _1

and has a defense to plaintiff's clalm presenting both questions

of la; and of fact which are common to the main action.2

Dated: .

“Aftorney for B
Applicant for Interventlon.

Address:

NOTES
; 1 gtate facts upon which applicant bases his right to intervene,

2 pop other grounds of 1ntefvention, either of right or in the
' discretion of the court, see Rule 24 (a) and (b).

NOTICE OF MOTION

(Contents the same as in Form 16.)
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FIRTCTAL, FRIIBAECT
s ]
Planwder, |
. j Civil Zeticm Wo.
* TITERTENER'S SMSWER
Defendnnt, _—
Torterwenesr,

Pirsl Detense
Imttervener aduits the allegxifon: stazted in paragrepive

el off the complaint; demies the allegations in
pereeErremin ; smd demfes the zilegptions i parsgreph
fmmolzr o 1 .

Serond Delemse
{Imsert cther defemses thet intervener nay bhawe, such as

fim Foom I7.)
Dhertteedfiz -

S fmsert EpprepTlLate whmv@ the irtervensy fntends &5
&y iy 4 pEry ofF & mwﬁﬁ:cm'lm of e SYarmeRt Aontatned
L7 REEE paraETest of fhe completiat. Ses Bule & {%).

~ 1

‘A Motion for Production of Documents, Ete,, Under Rule 34

SUPERIOR COURT FOR THE STATE OF ALASKA
JUDICIAL DISTRICT

»

Plaintiff,
ve, Civil Action No,
]
MOTION FOR PRODUCTION
Defendant., —__UNDER RULE 34

Plaintiff moves the court for an order requiring defen-
dants .
1. To produce and permit plaintiff to inspect and to

. copy each of the followlng documents:

(Here 1ist the documents and describe each of them),

2. To produce and permlt plaintiff to inspect and to
phiotograph each of the following objects:

(Here 1ist the objects and describe each of them).

3. To permit plaintiff to enter (here describe proper-
ty to be entered) and to inspect and to photograph (here de~
scribe the portion of the real property and the objects ﬁo be
inspected and photographed).

Defendant has the possesailon, custody, or control of

each of the foregoing documents and objects and of the abové

mentioned real estate, Esach. of them constitutes or contains

evidencé relevant and material to a matter involved in this ac-‘

tion, as is more fully shown in Exhibit A hereto attached.
Dated: .

Attorney for Plaintiff.
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Form 22

‘Address:

ROTICE OF_MOTION

{contents the same as 1in Form 16}

EXHIBIT A

STATE OF ALASKA § 88.
JUDICIAL DISTRICT

s ———————

sworn upon
, being first duly

4 says:
oath, deposes an .
(1) (Here set forth all that plaintiff knows whi

his posses~
shows that defendant has the papers oOr objects 1n p

sion or control.) o
(2) (Here set forth all that plaintiff knows whic

' t to some
that each of the above mentioned ltems 18 relevan

issue in the action.)

day of
Subseribed and sworn to before me this

2 19......—--'

s Tor Alaska. My com-

olary
mission explres:

-leu-

SUPERIOR COURT FOR THE STATE OF ALASKA

JUDICIAL DISTRICT

Ed

Plaintiff,

V8, Civil Actlon No.

>

REQUEST FOR ADMISSION

Defendant. UNDER RULE 36

Plaintiff requests defendant, within days after

ervice of this request, to make the following admissions for
the purpose of this actlon only and subject to all pertinent

bjections. to admissiblility which may be interposed at the
- trial:

1. That each of the followlng documents, exhibited with

-, this request, is genulne.

{Here 11st the documents and describe each document,)
2. That each of Fhe following sfatementa 1s true.
{Here 1list the statements).

Dated:

Attorney for Plaintiff

Address:

NOTE

Under Rule 36 the time limit wilthin which to comply with
.the request must be fixed in the request, and may extend for
any length of time desired not less than 10 days after service

thereof or within such shorter or longer time as the court may
allow on motion and notice.
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rona g

Allegation of Reason For Omitting Party

When 1t is necessary, under Rule 19 (¢), for the pleader
to set forth in his pleading the names of perscns who ought to
be made parties, but who are not so made, there should be an
allegation such as the one set olt below:

named in this complaint is not

made a party to this action {because he is not subjecﬁ to the
Jurisdiction of this court); (because he cannot be made a par-
ty to this agtipn without depriving this court of jurisdic-
tion).

NOTE

Use elther of the material in the first set of paren=-
theses or that in the second, as the case requires. P :

-186~

Pre-Trial Order

SUPERIOR COURT FOR THE STATE OF ALASKA
e JUDICIAL DISTRICT

¢

Plaintiff,

V8. Civil Action No,

*

PRE~-TRIAL ORDER

Defendant.

A pre-trial conference was held in the above entitled

cause before s> Judge, on the day

of » 19 . appeared

- as counsel.for plaintiff;

,88 counsel

" for defendant, .
(1) The following Jurisdictional questions were raised
and disposed of as hereinafter indicated: (Set out)

(2) The following disposition was made of pending mo-
tions or other similar matters preliminﬁry to trial: (set out)

{(3) The case waalordered set down on the {(non-jury)
{Jury) calendar.

{4) 1In general, the plﬁintiff claims: (Set out)

(5) In general, the defendant claims: (Set out)

{6) The following facts are established by the pleadings
or are established by the étipulations or admissions of coun~-

(Set out} '
{(7) The contested issues of fact are:

sel:

{Set out)
(8) The contested 1ssues of law are: {Set out})

() The following exhibits were marked for identifica-

~187~
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Form 25

Plaintiff's exhibits Nos. (Iist)
Defendant's exhlibits Nos, {list)

Af'ter an exhibit has been produced and marked for ldentl-
fication, opposing counsel will be called upon to indicate
whether: (a) the exhibit may be admitted in evidence without
objection; {b) the identity and authenticlty of the exhibit 1is
admitted, but the right to object on the grounds of competency,
relevancy and materiality is reserved; or (¢) the right to ob=
Ject to the exhibit on all grounds is reserved and an approe

priate notation will be made in the pre-trial order.

{10) The following possible instructions to the jury
were suggested: (Set out)

(11) The following amendments of the pleadings were
allowed: (Set out)

{12) The following additional matters to aid in the
disposition of the action were determined: (Set out)

{13} The probable length of the trial of this case 1is
days. (The trial was set for o)

(No definite setting was made but it is estimated thatit will

be reached for trial about .)

It is hereby ordered that the foregoing constitutes the
pre-trial order in the above entitled cause, that it supple-~
ments the pleadings, which are to be considered as amended to
conform hereto, and that sald pre-trial order shall not be
amended during the trial except by cdnsent, or by order of the

court to prevent manifest injustice,

-188-

Form 29 -

Dated at , Alaska this day of

Judge

The foregoing form of pre-trial

order i1a hereby approved:

Attornmey for Plaintiff

Attorney for Defendant

NOTES

See Rule 16 (e) where this form of order is specifi-

cally mentioned.
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Form 26

Judgment on Jury Verdict

SUPERIOR COURT FOR THE STATE OF ALASKA
JUDICIAL DISTRICT

2

Plaintiff,
vs. Civll Action No,

t4

Defendant,

JUDGMENT ON A VERDICT

This action was tried before the court and a jury, Hon~-

orable presiding. /The jury returned its

answers to the interrogatories propounded by the court/ or

/The Jury on
plaintiff to recover of the defendant damages in the amount of

, 18, rendered a verdict {for the

$ .) (for the defendant,)7

It is therefore ordered that (plaintiff recover of the
defendantl the aum of § with interest thereon at
the rate of per cent per annum from the date hereof
until paid, and his costs of aotion.) (plaintiff take nothing,
that the action is dismissed on the merita, and that the defen-
dant recover of the plaintiffl his costs of action.)}

Dated at . » Alaska, this day of

s 19 .

a—

Judge

-190-

NOTES

_1 The Judgment ahould properly stiate the full name and either

‘the residence or the businesa address of the judgment debtor
in order to assist identification in searches of the judg-
ment roll. .

The rules contemplate a simple Judgment promptly entered.
Rule 54 (a) provides that a Judgment "shall not contain a
recital of pleadlings, the report of a master, or the rscord
of prior proceedings.” Rule 58 provides for judgment
"forthwith" by the eclerk on a jury verdict, "unless the
court otherwlse directe"”, or on a direction by the court for
the recovery of only money or costs or that all relief be
denied; "but when the court directs entry of Judgment for
other relief, the judge shall promptly settle or approve
zﬁe fgrmkog the Judgment and direct that 1t be entered by
e gclerk, .

Appropriate choloe of material in brackets and in parentheses
-should be made as the case requires,
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Form 28 : -

Judgment on Trial to the Court Notice of Appeal to Supreme Court of Alaska

SUPERIOR COURT FOR THE STATE OF ALASKA SUBERIOR COURT FOR THE STATE OF ALASKA

JUDICIAL DISTRICT JUDICIAL&DISTRICT

2

2

Plaintiff
| Plaintiff,
B ivil Action No,
e ¢ V8. Civil Action No,
* JUDGMENT ,
Defendant. NOTICE OF APPEAL
Defendant.
This action was tried by the court without a Jjury, Hon-
orable presiding. On , 18 , the Notice 1s hereby given that R

court ordered that judgment be entered (for the plaintiff to ‘defendant above named, hereby appeals to the Supreme Court of
liigka from the final judgment entered in this action on

,» 19 .

recover of the defendant damages in the amount of $ )

(for the defendant,)

It is ordered that (plaintiff recover of the defendant® .
Dated: .

damages in the amount of § with interest thereon

at the rate of per cent per annum from the date hereof

until paid and his costs of actionl.) {plaintiff take nothing,' Attorney for Appellant

that the action is dismissed on the merits, and that the de~- ]
Address:

fendant recover of the plaintirr2 his costs of action.)
Dated at , Alaska, this day of

,» 19 .

Tudge NOTE

» me Court Rule 7 {b) does not require the appellee to be
g:ﬁ:ﬁ. It does requige the clerk of the Superior Court to
notify all other parties than appellant, and also requires the
elerk to inmediately send a duplicate notice of appeal to the

elerk of the Supreme Court,

NOTES

1 There may he substituted here direction for such specific
rellef as may have been ordered by the court,

2 The Judgment should properly state the full name and elther
the resldence or the business address of the judgment debtor,
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Form 2

Notice of Appeal From Maglstrate Court to Superior Court

DISTRICT MAGISTRATE COURT FOR THE STATE OF ALASKA
JUDICIAL DISTRICT

>

Plaintiff,
Ve, Civil Actlion No.
y NOTICE OF APPEAL
Defendant,

Notice 1s hereby given that

the above-named defendant, hereby appeals to the Superior

Court for the Judicial Distriot, at

, Alaska, from the Judgment entered in this action
on , 19 .

The grounds for this appeal are:

(Insert concise statement of grounds for appeal.)

Dated: ., 19 .
fﬂttorney for appellant, 1 )
Appellant )2
Address:
NOTES

1
Insert name of party taking appesal.

2 If the a
ppellant is not represented by counsel, then
should sign the notice of appeal and state his’add;esg?

See Rule 101.
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Abatement
RER

INDEX

- death of one or more of Beveral parties not

e -~ - T » - ] " " o

" Accord and Satisfaction

affirmative

Z-Account

Action

0ivil, one
consolidatl

i Aot

defense, 8B-me—mmmm—=—ewe-=- -—————

default judgment, taking account when )
IR EBBATITY = = = e = o o o = e e =

discovery and production for 1nspection,
copying or photographing---«w==-o--o=-=--

maaters, statement Of we=—cmemeccmcmmocmme———

form Ofwmrmmcmermmmmrme e =
on for trial or hearing ---------

declaratory judgmentsee-ce—vonmcemmescmneo—
dismissal (see Dismissal)
. Soinder (see Joinder)
. Judgment, independent action for relief
e iate
termination of, as to one of multiple
. elaims or parties by Judgmente----w--wmw--

official, pleadinge-==wwr-mweemoamenomm——x

" ppecific, J

counterclaim, bringing in for determination

udgment foP-em—mwenmmcmrwmeo————

© Additional Parties

eross~claim, bringing in for determination-
non-joinder, adding parties-----~m-cweem-o-

© Additionsl SUMMONE =~--meseeosssesmm—eooow e
. Address

pleadings, address of attorney or party to
APPEAr IN---ecrmmocmmer s e s

sumpons, address of plaintiff's attorney
{or plaintiff) to appear ine---—=w-em-o---

" Adjournment

master's proceedings, for failure of party

to appear

. > " T " - 2l P S0

=195~

" Rule
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60{b)
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9(a)
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21
4{a)

11; 76(a)(1)
4{v}
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Administrative Agency

order or decision of, review by superior

Administrative Director of Courts

clerks, books and records as prescribed by---

Administrative Subpoena

enfOrcement Of = = e o cm o mw o o o o o o oo e e

Admissibility of Evidence (see Evidence)

Admlssions

denilal of request for - expenses i1f facts

and documents Proved--mm—cememo————————————
documents at pre-trial conferencev-me—eeeeam-
document's genuineness, requests for--cewevc-
facts at pre-trial conference--=eecmeeeammm——
Facts, requests forew—wemccmercmce e - ————
pleading, failure to deny--~-==w—wemcormmmeen
pummary Judgment, use in---ewemmercmm e ——

Adoption
applicability of rules---~- —— - -

Advisory Jury

findings by court, when advisory jury used---
UBE Of mem e e e e e

Affidavits

authentication not required--wemecccwmmemencen.
contempt, bad falth use of affidavit in
summary Judgment proceeding------—wccveoen-
default
affidavits showing amount due for
3UAEMENt DY« e
entry of, when default shown by
arfidavit
hearing, use Ofcreer v mvmmr e
maglistrate, deputy - to establish loss or
destruction of instrumentese-eecceewmmwmwcnea
motions
at hearing of, use Ofvecmecweccrcecnca.
supporting or opposing, service of-ew--
new trial, motion for
time for serving---w-cw-ecmeccvmemme - ———
contents of-v--wn A —————
pleading, when accompanlied by
restraining orders without notice, contents

-————— " - -

-
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109-116

T4

85(a)

37(c)
37(c)

37§ }
8(a
56(c

85(a)
350e)

43(e)
56(g)

55(b

3
97(
&3€e
T7{e
59%0
59(d

M o

ot
T e sl et Mt Vet

Lo

65(b)
u(gg

acceptance in lieu of ocath-w-v-rewwww ————
error in, in depositlionBe-ewewevmrmmocer—en.—

ltfirmative Defenses

- - - -

pleading
rvice of pleadings, numerous defendants---—

Agency of State

(see State)

.gervice on
agent of state--ew—cmcccmecmm e ——————
other agentB«we—mmrceemmaram e e

,stay of proceedings pending motion for-

i‘findings of fact and conclusions of law on
- motion for new trigl-weremvcrarrarcmn e -

PrOCEBE~mmemme e 1 e O

CrOBB~ClalMmr e e e

i interrogatories (see Interrogatories)

© Joeinder of claims in answer contalning
counterclaim~rwer e rmccmcct e ————

. magistrate, deputy - in action before--------

oath, equity rule as to effect as evidence
of, abolished-~m-cwromcmcmmr e
pleading {see also Pleading) .

=197~

" time for service of motion for----ecwee.

32(2 533

4(d3i§§

Sg(r);6§$gg

47(v)

8(e)(2)

12{e)



{Answer-continued)
reply towmwm—rmmcnrmcr———— - -
request to admit - o 0
required pleading-~--=mrocmeaemnn- o o

time for service
In generalecememmamwn e

in action before deputy maglstrate—-w--
verdict, general, accompanied by answer to
interrogatoryeermmm e e e e -
Appeal {see also Magistrate Courts; Review)
clerical mistakes in Judgments, correction of
depositions pending---=-ecemrmmrermn-————————
finality of Judgmentececccecrcercrcvommmmannen
injunctions pending=-wew=w = e e e o e
Judgment, final, for purposSes Of-cwemvwmamoeno
maglstrate court, appeal from
b0nd, COBtS"-’""‘"*—‘*--“-“‘-~~—“~~~-*~--~ - -
bond, supersedeaB-~---cwmmmmccce———————
correction or modification of record---
coBt bonA-wemvmme e ——————
dismissal of appeal---—crm=cemsvernonawna
notice of appealeeecccrmrcccmenc e

notice of entry of Judgment as affect-
ing time for appealerwrewmmrmecmemenne
record Ol APDERLw e e o o w o o o oo oo ot s e s
stay of proceedings to enforce Jjudg-~
nerit pending appealwu--—~~~—~-~-—w-w-
supersedeas bond--eceermromarmnm v —————
supervision by superior courtecem—ceen-w
time for taking appeflec-vermcnnnvcmecen
transcript of evidence and proceedings-
trial de NOVO~wwemmcmrwrrmuremc e v ————
notice of entry of Judgment as affecting time
for appealew=———w=- o o e e 1 o o e
state, offlcer or agency, security for stay
not required----ccmcecrorra e cn e ——
stay of enforcement of Judgment pending
APPEAL = o mon s et e e e o e
supersedeas bond
supreme court's power to stay proceedings,
ete,, not limltedeccommconvmmcncnnmcmncnonn

Appearance

civil docket, entry in---eecmcccmccrccmcncen-
default for fallure to appear, notice of
entry of order or Judgment not necessary---
default judgment, effect and relation to-----
deposition hearing, fallure to appear--—------
dismissal by stipulation of parties who have

masters, fallure to appear before ~~~~~~~~~~~~

service Ofscecmmmr e e

temporary restraining order 1asued without
notice, to move dissolution or modification

Rule

7{a}s 5§c§

7 as; 5(¢

12(a
98(b)(1),$d}
49(b)

104(a)(7
105(bv), 107

73{d); 101 (a)
62(e)

62; 102
62; 102

62(r)

Th(a)

41(a)§1§
53(¢c
5(a}, (b

65(b)

- - " ] > > 2o WA (e W o B A o D Y U I o

DB QI s oo o e s s o e 0 0 o o e 0 e e -

person for service of pProCcesBe---w-cocme—caa

-ddsoovery, dlsobedience of orders to compel--

lease {rom arrest on stay of proceedings -
appeal from Jjudgment of magistrate court---

cammon hame, authority to sue or be sued in--
depogition of, use by adverse party--eecem=—w--
‘interrogatories to, as party, to be answered
i . by offiCeramrnr e c v m e ———
ploadins legal existenoe of----4 ........ ——
service of summons and complaint on----ce-e---

ZrAsgumption of Risk

provisional remedy, AB-w-eecmorcrmcmcicc e
writ of, against property to compel obedi-
ence Lo Judgmente-e—emcrmmmmmm e

Attorney General

notice to and intervention by---wwcecmcmanun.
.service of summons and complaint on, in
‘agtion against state or officer or agency
of Btate-m e e

Sk . Attorneys

.- appearance at pre-trial conference------wemew-
" appointment for persens not personally serv-
ed with notice of taking of depositions
before actlon-ecmccmcm e e e
argument, time foOr-memammmmmc o

~1G9~

provisional remedy, BBwveswcworscomcws e —— i

Aaffirmative defense, as-e-=ve--- ————————————

1; Bs5; B6; g2

24
7(b) .
20
8(e)

3?(b)(gl

102(e)
70
EiR
3
4(&?&%?
8(c)

64
70

- 2h{e)

4(a)(7), (8)

16

gL



{Attorney continued)
authority and duties of attorneyg---w-wm—wcwman
consent to trial by court without Jury, by .
stipulation ofcemcrecmc
contempt in summary Jjudgment for employing
affidavits in bad faith or for delay--—-=vwww-
disbarment and dlscipling--e-vrerevreommmwmem——
AlBCiplining— e e e e e e e e e e e
disqualification for intereste-=w-wce-cmreonw—w
examination of Jurors by--=-ececcommrmcnmmnr—nea
T OB o oo o o e et e e e o e e

BENEPAl LY e o o o e e et e e e
injunction or restralning order -~ binding
effect UPON-==reccccrmm e e e e - ————
inserting scandalous or indecent matter in
pleadings, penalty~—-cwermomcmencmcmn s e
nonreaident attormeys-eew=- - e
penalties for violatlion of rMlesS-vweccecmrcmewna
service of pleadings, etc., ON--—memmor—cmcmean
signing of pleadingBe-ewecccmuccecrmrr i ————
dlsciplinary action for violation of rule
takling of deposition before attorneys, etc.,
for parties not permitted-vmvrememcccccmancn-
withdrawal Of-wcem e cc e e ———
witness, attorney ag---rrmemrmcm e —————

Attorneys! Fees

e " ] g o o S s S G o o W o -

Audita Querela

writ abolished-vecwmmmcmcr e ———

(Bee Masters)

-~ - -t - " - " - >~ "

Auditors

Authentication

affidavit, not regquired [Orew-ememe—emvemcawcna
copy of official record--meceeccmmmcmma e

Authority to Sue or Be Sued as Representative

Pleading Ofcecmcmem e e ————————— ————
Avoldance

failure to avold averments in pleadings, effect
matter of, to be pleaded as affirmative

defengse-~-wcceaman- e e ———
Bankruptey
discharge in, to be pleaded as affirmative
defenge-wvmm - —— e e e e
Board
pleading Judgment or decision of-cwemrmcemonaon
-200-

0{g);
c); 56(g);82
81

81(2)(3)
39(a)

56(g
81(1

47
7(a),

il

28{0%
81{a
81(g

o{g); 37(a),
zg)? 55?8)?

60(bp)
53(a)

9(a)

5(c); 8{q)
8(c)

8(o)

9(e)

cash deposit In lleu of bond-wewreomrmwrecen~ws
lerk, approval of bond by-e--vecwecmcncncnnanan

appeal Trom judgment of magistrate court-
review of order or decislion of magistrate
o court or administrative agency---=--ww=w
generally~-—-rmmem e e

- -—— o - T ([~ 12 - T " 220 ] - " o " - = "

: %ﬁ new trial, on motion £Or--—mmeeccmccocmmmeacoaao
state, not required tO give-wemmcmmc e

i Justification of ~wevoccues e o o2 o o o
sureties 1iability on, how enforced----—-m-wmwn

8 _and Papers (see also Documents; Papers;
TR Record)

slerk, books and records Of-eememmcmccaconurana
examination of, by deposition pending action---
inspection, etc., of by order to produce, etc.-
pasters may require production of--eecwmemcnan.
ction of, for inspection, ete. by order---
Ziproduction of, by Bubpoena-----=-==cecwecee—u-

- A o T T W -

- " " "o o S - o Y ] B0 s W O D T e W - " " -

- - 0o " " - "~ - " -

Capacity to Sue or Be Sued (see also Parties)

ﬁirtnerahip, sult in common NaME-=—ww—=—em—e—o—

- 420 O T > D - " - Oy " - - - "
—— - - - - " " " - o
- " ] — T > o T A -

W - - - " o 7 S 2 O] T 0 S

" - Y o T > -

«201~

TH(aﬂ

T
26(Db
37(p)(2

53(b
37(b? 2
45(b

. ?6(8%
7
77(e}, (n}

57; 65(?%

a4

1?{0}
9{a
17(c

40;



(Caption - continued)
subpoena for witne35~----—-----~--*1 ....... — {v}(2):
ope lo(a; L ag
3

BUIIIOTIES = = = v s e e om0 1 e - u(b) T(b 2
10( a

Certificate

authentication of official record~-m-—w=memcmmee- 44(a)
superior court - for entry of Jjudgment lnvolv-

ing multiple claims or partlep---eemmeeccecna- 54(p)
signing of pleadings as certificate--ecmeceua- - 11

'

Certification

coples of papers referred to in affidavits in

summary Judgment proceedingB--e—-ermcocmeennn 56 eg
custody of offlcial recordg-w-wewmceomeew - &4(&), b
GEPOSItiONSace e mm e e s e 30& g 31(b);

32{a
public records, certified coples to be used in
lieu of originalBeememccmccrmv v e e 4u{d)
summary Judgment, certified coples of papers
attached to affidavit supporting or opposing- 56§e;
transceript of testlmony as evidencememmamocmcao .75

Certified Public Accountant

master's proceedings, statement of accountSeess 53(e)(3)
Charge to the Jury (see Instructions té Jury)

Charges
coples of depositioneemececmmmm e 30{r)

Cilvil Action wmrewcmmm v m e 2
Civil Docket (Bee Docket)

Claims {Bee alsoc Counterclaims; Cross-Claims;
Pleading; Third-Party Practice)

alternative or hypothetical statements allowed,

effettuwmrmm e s —— ——— 8(e)
defendants in interpleader actiona ------------- 22
defenses to {see Defenses)
dismissal of (see Dismlssal)
examination of claim on deposition pending

BCLLONmmm e e ———— 26{b}
fallure to state, as a defendee~wencmmmmcccanes 12(b
fraudulent conveyance, Joinder of claims to set

A810R e e ———_———————— 18 b
interveners, Of-ceeccmmmrmro v v———— 24 b)
Joinder Of e m e e
Judgment upon multiple claimBe~ee-cmcmew- —————— 5&(b)3 E(g)
magistrate, deputy - informal pleading~-e—cm=—w-
motion for Judgment on pleadingg~-wew—vr—rovmen 12(c
motion to dismiss for failure to state~----vcec-

-202-

" (Claims - continued)

" pleadings containing, essential allegatione aof -
gtparaﬁg trials of claims, ste., involved in

one BCELON e o e o e 0 e o e - T
Aseparation of, in pleadings - paragraphing-----

1 geverance of-_t_--wu—u— -------------------- -

S gunmary Judgment Ofeeewe e ——————————
Class Actlion -—wemewmemwe- - - s o o e e -

Clerical Mistakes

correction of-wwm- - o e e e e -
’ *clerk of Court

.ggent for service of papers upon sureties------
business hours---a----n-n-----n-nn..,-m---_--m-
oivil docket, keeping of-er-vwwmeceomennn S
eivil judgments and ordeprs, keeping [oS AR
co8ts,  taxatlon by-~mwmevrmsnccmme e aene ——————
entry of default by---wsmmmecrmrammcmcnnec——— -
entry of Judgment by-----cememccsseraremereenaa

filing of pleadingse and other papers withe-«e--
generﬂ11y~4~-"*~”-vvuw-a~--w--~~4'----~_---_--,
notice by, of entry of Judgment or order---e---
notice of filing of master's report-m*-n-w-.-u-
orders to be entered by---~-« - —————
pleadings, etc., leaving of copy vith ir
address of party or attorney unknownewswsvcw-«
gubpoenan, 1SHUANSE Of-mmrcmrmmemecnr et e we
gummons, lssuance of-mm—w—swcmmmcmeno— o~ i e 2

#uumzncement of Aation

camplaint, filing of~ermemavocmrmmc -~ ————
m y-av-p—--t---w—--w-rnv- ------------- .-

mttees {see Guardian)

torn_ao----__---—--_ P

Cseonbents, verifilcation--—wewmcwaneenn - e
third-party complaint(see Third- Party Practice)

Conoiseness

plgading, INumeemmamnrr e e - ——————-

-203-

8(a)
13(1L 20(b),
21; 2

B(e); mm :
6

23

60{a)

65(c); 80(e
a

3; 4(a)
T
7§az
23(p

65(p)

8(e)



Concluslons of Law

additional-w-e—wm- ———— e e e e —
amendment of-~ o o o o e e e e
court required to make in certaln cageS——~w—= -—
master's reporte=——-- - ———
objections to form of- - ——————— —
oplnion, may appear In--e-ceccermcae—- - e -
preparation and submisslon=ewe—coccmmuren e an~—

Condemnation of Property Under Eminent Domain

generally-----------_-----_-»_—--_- ----- e -

Conditions Precedent

pleadingeweeemmvemeram—————— - [—— -
Confession of Judgment =-=--—=- e e——— e ———
Consent

JUrY trial Dy-wemmcoecmeeon——————— e ———— —

master, to reference t0 Bervmeemecomcnmcc—————.

trial by coOuUrtwm-wemcrm e ———— ———— —————

withdrawal of demand for Jury trial------—-----
Conservators (see Guardian)
Consideration

fallure of, to be pleaded as affirmative
defenge—merrrmmmew——————— D B

Consolidation

actionBeemceerecnn— e o o e e v o e ————
defenses~ - o o e e o

motionBeecrccnrmncmrrrc v ———— S S ——

Constitution

cdnstitutionality of state statute questioned--
Jury trial--==-meem- e o - o s e

Construction of Pleadings

failure to deny, in case ofwmw-w-- - o o e o -
generally-~=-—--mmwmm— - ———— - e e o i e e e

Construction of Rules

generally~-cem—omccmm - - ———— e e e o

Contempt

depositions, refusal to answer, ete,-e——wm—we-w

disobedience of Judgment directing performance
of specific acts o e e 0

subpoena«==~me—m-- — e o o m e

-204-

59(a mmmary judgment, filing affidavit in bad faith i6ig§
59(a ustnesaes, failure to appear or be SWOIM-~-w-=~ 372 g; £);
52{a 53{c)(2)
53(d& e
ondlimances
52{a
7 :nanduents to conform to ‘evidencemewmmmmm———— - %g ?i
judgment, when affidavits unavailable-- 56(f
72
€ -— - 43(b)
9(e) : Fbutory Negligence
57(b) affiruative defense, 88-------===em=wm==omee 8(c)
39{e) % , , by o —emeememeen 70
53(§Z ﬁ ! .Vdirecting, how enforced-—e~-emcmmecenc. 70
. 38(4
tt, for service-——cee~—m - o e e - 4(a
coples to be filed withw—eemme-eemem- — gg g
tions ————— ——
record or entry thereln, as evidence-- la
to admit, coples of documents to be :
o %ta)
O BEIVICEeme e mmm et s oo o e o e
tten 1natruments as exhibits or part of 20(c)
42(a SEmTmmomT ST e s ¢
12({g
12(g),(h) :
Bhed-mom e e e e e m e 60(b)
2u§c; :
38; 39(a . B —— 60(b)
Béd .foriea to, a8 parties, to be answered
8{r O L CEX o e o s e 1 e 33
pee Officer of Corporations, Partner-
hhipa;x:tg.)c ‘of a
egal stence Ofwmmeceommmmmane————
8a: 86; 87; : ce of summons and complalnt on--—=——w—- — h(d?ghi
8; 93{b) (shareholders, secondary actions by----------- -
37(b) )
fees B e e -----  30(g); 37;
. : é%g’; 82
45(1);
53(e) (2]

-205-



{Costs - continued)

consolidation to avold unnecessary------==-=--=
default Judgments-m=———ceoomrmm e e e
ACPOBLE L ONE = v mm oe o o st e o

entry of judgment when court dlrects only re-
covery of COstBrr—-wmowmmmmm e e
EENETRLLY v e e oo o o o s w0 0
offer of Judgment as alfectingw=—-=wrewcoc—wwo-
master's compensatione=-wememmrcmee e e e
previously dismissed action-—wwcmwmrawmmncmmenw
production of documentary evidence on subpoena,
orders as to--vrcrrmem e ——————
proof of documents or facts after denlal of
request for admisslong---vrererrmmmm e nn—an
review by court of clerk's taxation of-wmececvew
security for, on issuance of restraining order
or preliminary injunctlion-wc-ceeemumnocmcnmn..
service of process, speclal appointment for,
to save COStBrmwwmmmmean o e e o 0 o
summary Judgment, affidavits presented in bdbad

taxation of, by clerKeesmwvmremmcmm e
viclation of ruleS---—wremmnrcrsmm e ——-—
vitness fees and mileager—c-rmrowmrcrcmcnmmmw—n

Counterclaims (see also Claims; Cross-Claims;
Pleading)

default and default judgmenbeeceww—vew—cuw —————
dismissal Of—emmemccnmm e e
dismissal of action where counterclaim involved
EENETBLLY m— i o e o e e e
Joinder ofwe—wmcrmec e ————————
mistaken designatlon of, how treated---e-cww—w-
numerous defendantf--e-—crecwcmcamucrvrcrcnm—n——
pleadings contalining, essentlial statements of--
reply to answer containing, time for service of

reply to answer containlng, when required---ew-
separate Jjudgment on multiple claimg-wwerromemeaw
separate trials ofeec-cmmrcwmmccrrr v nc b ——-——
service of pleadings dispensed with, deemed
denled or avolded--rucamumcmwto s s we—w
summary Judgment Ole——msccemonmcmr e ———————
third-party practiceewmecrmccn v e e

Courts (see Magistrate Courts; Superior Court;
Supreme Court)

Cross-Claims (Bee also Claimas; Counterclalms;

Pleading)
ANBWET L0 o o o o s e o 0 et o e i
default and default Judgment---—weewmmo—wnccma.
ALESMIBBAL Of merer e e o o v e e o e s
generally~-=——weemw— e
Joinder of mmweowwrmmewmmecmn— o e e o

numerous defendants as affecting pleading to---
pleadings containing, essentlial statements of--

~OA L

....... ; 42(p
42§ag separate trials Of-w---===-=---=-eo mwmmem 13(1) 12&&%
55D pervice of answer %o, time for----—--—~—: ______ 56
g’ (e)s ; SUmMATY Judgment ONem---=======--o=moToTmTTTTTT "
‘third-party practlee---—--==mm-oommmmnTT
54(a); 79 : . o6ls
Y deposition examination, ab----=-==- o m—— m—— S7la
2%3; ' depositions taken before action, on----------=" NS
1 Jgrial o e e
45(b)
37€°} sUlt JUAEMENE=mmm=nemmommmmmmmmm oo o mm oo 5
79(d g:ilure go plead does not admit--=-mm=----=---- 8(%2
preliminary injunction, geourity for---memmam-- &
65(c) temporary restrainlng order, security for----- -
special, items to be specirfically stated in (&)
b(e). ' pleadings-—--==wmw=smmemmm———— O ety 9{e
udgnment
?6(3) '“nma:gojgenuine 185UE EXCEPLammmmr o 56(¢)
54(d); 79 orders as to extent gf controversy s6(a)
regarding amount Ofw=w--swrovmmommessws
u5(c); 83 €
tablishing fact of, inappllcability of rules- 93(a)(%)
o e, effect on proceedingB-w=memmwemm—mres=- o5(a
%5 £y o afficer, public - substitution---=---=---o----- _510
1(c ] ies, effect on proceedings-----—=--=-===--=- 2 (8)5‘ g
k1(a)(2 i substitution because of death--------=-==--vom- 25(a), (a8 élg)
lg tness, as ground for use of depositlon------- 26(
1 -
8{¢c A
5{c
8{a leading Of-----m=mme=mmsem=—ooomm—mosemmne oo 9(e)
123a %glsgew, decision of maglistrate court or ad- 09-116
;62 & ministrative 8EENCY-—=-===---=m=mm====oocms=s 109-
g :
42(b
5(¢ G enerally----m-=--=-s=mmmommoo mmmme 57?;
5# . pummary judgments in actions for---------=--=== 56(a), (b
1
ree (see Judgment)
Jgenerally------n-=--=m-=-sememsossssoosssssoooso 555 73(b), (¢)
oiane
: t (see Parties)
7(a); 1e§a§ @ Defendant )
2940y V s {see also Denlals; Pleading
iite) :pefenses ( ; ”
1 AL LA THIBE L V@ o o m o e o st e
lg :itzrnative or hypothetical statements---~----- 12 e
5§°; onBO1102t10N Ofmmmnmmmommommmmmm e oo m e 12le
8(a defeult for failure to make--=----~=-===-= J—

. =207~



{Defenses - continued)

| contempt, failure to comply with order--e---w--
inconsistent, 1n pleadingSem=memcwenswrveccmweaan &{e d NOtLee e mmom o
indispensable party, failure t0 Join=--=-mmm—mm- 12ibg, h sopies of interrogatories and notice -—11Il:
insufficlent, how attackedee—mecmmmamencmcaneo. 12(r), {(n e D ng documents and things-————— - -
misjolnder of parties, ag-------------------o-- 2l costs and expenses (see Costs)
mistaken designation of defenses~eccmcncmmncumunn 8(c
ﬁggég?&e??{E§-??f-??.?ﬁde bg:---~::::—---—-:::: %?£?3’9 2 S eT088-1nterrogatories mmemcmemamen e e e
non-joinder of parties dismissal of a?:t‘Ei”f-f?i’-i“ff‘f?‘iff‘_’_”.‘a“.f ........
indispensable-w-cc—mesirarccn e —————— 12(v), (h - '
TIBC OB BAY Y = = omm wmmom oo om0 e e o b) . [ documents o e
Pirtgi indisgegsgbie, fallure to Jolnwwecemmenc 12 b)io g %gg;tggiﬁgs,c§;§?ggf ggozggiEBAing _______
pleadings, stated Inw-—ecccmmmmmm i ———— . s
preliminary hearings of certaln defenses - ? effect of taking, degenentinot made witnesg---«
postponement until trial-meeeeomeaon e 12(a) egiggﬁcznd irregularities INew—mwewecwcomorcwnw=
pPresentation e w e 12
responslive pleading must contain alle-e—weocwea 12(b purpose of taking deposition to obtain---
separat1§n of in pleadings -~ paragraphinge----- 8(e); 10(b ﬁ:tegfofésapplicable LT ettt
summary Judgment Of-eeemcwco e e —————— ) ABemm e o o e e
third-party practiceeemevmmem e e ?4 examination and cross-examination--—=-------e--
S T e T 12(b), (n) eznmination oral, upon--
. 3 UDOT e = e o e o 2 o o
Definite Statement facts, request to0 AdMit—eememccmmc el
failure to answer questions, consequences of—---
MOTION LOrm— e e e —————— 12(e) tiling of; notice Ofcemcmcsc e
Demand ‘&bmeign countrleswememoom e
foreign jurisdictions, testimony for use ine—--
udgment, [Or--cemmcm e ————— e ———— 8 dmprisonment 0f & PEIrBONemmmmmemecc————————
gurgmtriglt e o () Ba(gg inspection of doocuments and things----
Anterrogatories, written---------ooeeooooooooo
Denurrers
. irregularities and errors in~-e-w=wn=e= o e o
abolisheder e e e ————— 7{c) BB imental examinatlon-es -t e
Denlals 0 BUPPIEBB-=—w— e e
: 7. to terminate or limit examination--«-----
averments in pleadingg~-----— e o T ST ppu——— 8(b); 10(b ice for taldng
failure to deny 8la contenhts, service, errors in--~---ee-ee-o
lack of knowledge or informatioN--e-memmeemmmen 8{p
performance or occurrence of conditions dest t1 ¢ officer in
pPrecedent cmmmem mm e o e e e e 9{c esignation of officer in-«eemmvmemcrmeun
response to request for admissionB---vcecemaua. 36(a); 7{ ; progf oi service of, authorizes issuance
Of BUDPOETI w o v se o vt e e et e e e e
DepoBit in COUrt ~-—mewco e —— 67 th totwitnesggzi 0
e at exami Lo o o o o e e o e e e
Depositions and DISCOVETrY ---m--ememrocmmoe ——————— 26-37 contempt, for refusal to talke-—w-—m-wecce—w-
action, dismissal, for refusal to make dis- admissibility-—reorrmr e
COVEITY = o o s e e e e 37(v),{(a4 competency of witnesses-~w-wemcmmmvovenox
admission of facts, request fOr-wemcc——meemmeo- 36; 37{c
after commencement of actioneem—wcewecmecomannn. 26({a conduct of parties at examination---es-—e-
appeal, pendinge-——e—r—memm e ————— 27(b
arrest, failure to comply with order-~—-ce-wew-- 37{b VL ACIICE om0 e e e
attorne*’s fees (see Attorney's Fees)
before actlon- oo e 27{a form of questions or answers at oral
certification of, by officer~emeeweno i 30{f);: 31(b examingtione—eermam——e= E--; ............
) 32(4 form of written interrogatories-—--evemmeun
changes in, by witness after examination------- 30(e}; 31(b) notice, when made--=smeoememe———mmm——-———
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37(b
31(b
30(r
34

28

37(v}, (&)

26;

37(0&

3
26(f)

32
26{a

32(c
26{f

b),{c); 30
o %a)"%l(d)

36;

37(0)

3o(r), %1(b?,

26(a);

HBH

53

30{e);

27
26{d
3
31;
37(®)

38

27;28(c);29;

30{a);
32({a
2B(c);

30(c);

>

.
»

T OO0

31(a);
31(a)
45(a)

)
So88);

31(v};

Ek



{Depositions and Discovery - continued)

oath at oral examinatlon-—-eremmwre-ceacon 30(c); 31{b)
32({¢
officer as disqualifiefreemmeomcomcmcmans %0 g ; 31(v}
2
oral depositions, manner of taking------=- %0 c}; 31(v)
2{¢c
receiving in evidence-wmececoccmmmammmman 26£e}
trial, Ate—eme e —————————_—— 26(e
written interrogatories---w-ecevecocmecanan 32(0%; 33
officers before whom takenewmeewwwmccommcanencna 28; 29
officers dutlies at examination--cee-cccmeemaoao 30% 31{®};
opening deposition after filing-—--wwewememem- - 30(f)
oral examinatlon--—— e e e e 3
order
depositions, to taKe---ee-meewremmmmecneean 26(a); 21
enforeing disCcoveryee—meeccmmccmm e ————
for inspection, copying or photographing- 3
physical or mental exaninationeewem—ecmmemeca 35; 37(b)
PTOLECELVemmmm e oo 30(b,td§} 3l
) (d)5 3; 3
45(b){a}
SUDDOCNIA ~m o e e e et e o e e e
terminating or limiting examination-w——-= 30(
partles, Of-- e e oo e 26; 28-32-
pending appeal Or revieWs—e—mwsscemec oo —— b;
perpetuating LeBbimony ——m e
persons before unom takenemw—eemme e cmmwann. 28; 2
persons wnose testimony may be taken--wcemmemew 2 (ai
photographing documents and tHiNgS=-—mem—mwnwoo
Physical examinationeeec e e ccm— ;- e i
place of examlnatione-—c-cmmecmmc o E ;
place vhere witness required to attend
examinatlon —c o -
PrlBONer S e e e e ——_— 26(3)
e s et T T e—— 26!b); 35

protective orders

dlscovery and production of documents,
el e e

34
oral examinationeewee—mmeccmm———————— 30(bl,€d3
subpoena for taking deposition--cremcwwma 5{d
written InterrogatorieBe--ceemmaammmnao .o 31{a); 3

PUIPOSEE o m et e e e e e e e e 26(a
rebuttal of evidence contained Il-vemememeeenoc 26(f
record ol testimony at examination-meecemmmeea- BO{cg; 31{v
32(4
recross interrogatoriesesmcceumuuummcmmmaecoean 31(a
redirect interrogatories-ce—memrecmecmm—ne cme—— 31{a
refusal to make QlSCOVErYmwmemmmcmcccc e —— 3
request for admissiones-—crmrcmmmncerccccm e ——— 36; 37(c
review, pending--meeeoceecr o ————————————— 27(b
sealing by officer-~--- [ e e 3OEf;; 31(b
32(d
Becret processes, orders to prevent disclosure
O e e e e e e e e 30€bg, (a};
31(4
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- service . .
. 1nterrogatories—-r=smmo=ommesmmmmsonsmoo= 31(&)6(3?
notice for takKingew--csw=~wmeoomwe==" 32(c; 33
objections to ilnterrogatoriesw---——-=--=w-- : H 2
perpetuating testimony-------:::-_—::::: 30(e); 31(b)s
.gignature of witnesg--~--wmw--- 32Ed§’ .
{ptipulations as to taking of~—-v—~-----~—----:: 26(2); 1%
. IETLE, o om o o o o e 2 o o o o S
:aggequent action, use of depositions taken in o6
vious BCELONwm==mvmmmmmm—————— e ——————— E
augggitution of parties, not affecting use of-- 26 gi
summary judgment proceedings, use in----------- 2003
. termination of examinatlon by order------—-w--- 6(a 3 =
‘time For tBKANg-wmem—moom—wme e ———— 2 al’ ;
ranscript of oral examination----=---cee-===wc- - %ggg§; 1{v);
“trials, use at------ e mmmmmm——mm— s e ———— 25} 2?
ULBE o m om o o e 0 oiag,
. waiver of errors, 1rregularities, objectiong--- 32{c), (a)
tness B
absence of, at trial or hearinge--ww~-ve-- gggg
age Ofmrcoman o e m s e o e e o
cgangea by, after examlnation ------------ 30(e); 3il{b
competency Of-eeme—cesomcrnnnenmw= - (b); ug g
contempt Dywewemmwmemreomm - 37 ),
eontradiction or 1mpeachment Of mmmmommon Eo(d)é §
death Ofcoreremrr e nccrne v me e -——- 26 g
imprisonment Of-eec-cemmecmmecceononw -
inabllity to procure attendance by L
subpoena ?f --------------------------- ggggg
£ty Of=-mrmmmmm————— ————
éggir%é-f ------ - 2 0 o o %3%%3; 31(%e};
- ————— 26(4)
sickness Of—mwrmmwem -
e o e ~em= 30{e); 31(b);
pignature of 32§d§, )
‘wpritten interrogatorief----w-- ————— —meemwe 20(2); 313 33

" Directed Verdict {see Verdict)
. Disability (see also Incompetent Persons; Infants)

© Judge, Ofwr—-mecmcmemm————— s w s s - 63

_adjudication, effeot aS-----w-----womoomeom-oo- i1

“appeal, from magistrate COUrt--==e==m--===----v 23(0) &1126

. glass actionB---w=~ecmnwmm—m msmmmemmmoooomome e 5 25&33

‘ death of a party~e--ewwe- e e e e e 2)

defendant, by-ewommeemmee——wm e s 4

. failure to state a clalme-e~creccmmmmommmonsm——— 12

" indispensable party, for fallure to Joine-=-=-- L2
NIVO LU ERIYTY o om oo o 2 o o o o i o e
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{Dismussal - contlnued)

lack of jurisdiction over subject matter, for--
migsjoinder of parties not ground for-w---c-wwa-
motion to dismiss presenting defengsesS-----emwm=-
notlce of, by plaintiffceccmmm e e
order of court, Dy-we-emsesmcccecrmaccccmn -
plaintiff, byecmmeme e e e
recelversnip proceedingB--—-—rewmeenn v ——-—
refusal to obey order to compel discovery, etc.
review, petition for, magistrate court-v-e--=ee-
stipulation, DYr-—remmcemoma o —————————————
summary Judgment, motion for, as preventing
VOlUuNtary e e e mm e e e —— e ———
voluntary
willful failure of party to
answer deposition gquestions, interroga-
tories, comply with order-w-eeeeecwemene
attend deposition examinationeeeveaccmaua

g g e

Divorce

attorney for plaintiif not to take acknow-
1EQEMmenNt m e e e e i o e
corrocorating witness not required~==e-mewwmean
resldence of party, proof of-—-vrrcrcmccmamannca
time for hearing divorce actionS-weveeemwrnccea
vaiver of hearing, etC.~-=—-cwmeccccmw——————

Docket

civil
notation of Judgment in---meme-cecmaueun.
provisions in general----crerewmmccam—m————
designation of actlons as jury actiongs—---w-ww-

entry of order or judgment, notation of
mailing notice of-—wmrmcmc e e

Documentary Evidence

copying, inspectlion or photographing---------—-
masters, compelling production----cmwere—ewmmmean
request to admit genuineness of~vwwwewmow
SUDDOENA [ O e mmem e oo oo o r e ce o o o o e

Documents

admission as t0 SENUINENESBrwmmmmem—m - —————
admission of, at pre-trial conference—wemacw -
copies of, to be delivered wlth request to
Admit e e e e ————
deposition, subject of examination by--mmwwonca
inspection Ofewwwscrwmmccrwwmeeu —————
Judgments for dellvery of-wemumwmmmececmme -
masters may reguire production Of-wrwmewemmewa~
officlal, pleading Of=mmmeccmemmcmc——————————
officlal records, proof Ofecememcccomeomcmcanes
production of
by subpoena==e—ceomemwmm—— S ————
for inspection-wemrcwmcmccmecnmmacm——————
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--------- b); 31(d
simultaneous excnange of---=----=---=-=""""""77 30(b) %Ozcg
12; 41, written instruments as exhiblitgewm—m-=
21 3
12 e
ul me Car ‘ . ) 8(0)
ﬁli eontributory negligence as affirmative defenss-
. 1 |
41 ag; 66 .
G e .
41
41(a) elling owse "
41 gervice of pleading, leaving at-om--mmoomeomm o u(d)élg
. gervice of summons, leaving at--=-------=-
. B ‘--_ )
37(b%”72d3 Befective Date of Rules --n-m--==----====="=- 9
Doméin Proceedings (see Condemnation of
roperty under nent Domain)
------------------------------- 58; 73; T4
ho{e
43(1
iale -
: £ PUlES--mmmmmm e 1
4ole pplication o i
Effect, as Evidence, of Ansuer Under Cath, B n
T Abolished —-------------=---=TmTTTTTImIes
> %ﬁgai | £ &o(a
g tion of---=wmmm——-
in judgment, correc E g
Pla k g%ggégzt’of fgcg%mwheﬁ get aside for—-—--~-—-—: 52 %1
KA €88 nn - =—mm o mm === == m === s mmm=m=m o= 1
73(a) O ons £0 JUry--mmm=-mmmmm=mommmommemm=os 5
iﬁgéégggs, etc., correction of clerical mis- N 60€a%
N . g2lo
reggggsrrom judgment, order, etc.--=------=--"" 60(b); o o)
i ggig% substantial rights of partigsee=—s~==--=="
36; 37(c e
R sefense, afeeeoeineannmeemenres 8(c)
affirmmative defense, a8~w-=-====7o7o .
36; 37(c) - e
! ‘admissibility it{ttriiig-------u—~---—::: ~~~~~ 43%83
of Witnepges--—mm=mo=====- :
ggg%} ‘ggggggggggs (see Depositions and Discovery)
34; 37(b ~a1vorcgo§§g%ggating witness not required-——~::: §§E£g
53§go residence of party, proof of----::::: :::: £
equity Tule------=-=c-==-Tem=omTommm T TR TTT T &
° gi erroryin admission or exclusion_?i::: ---------- 3
exceptions unnecessary----------===="""77777777 b3(e); 53(b)
k excluded evidenceem---==--=-~ :
34; 3?(1:3 -




{Evidence - continued)

EENEPA L LY o e e e e e e e
Judgment by default-ememcmmmm e e
leading question8evmewme e ma e ———
magsters--emwmes o o e
motlong-merecem e e - e e e
directed verdict-wemr-w- e e e e
diamiss at close of plaintiff's case~-v--
new trial, taking additional testimony---
newly discovergd----memuwanc e —
offer of judgmentecerereccccmmmmcccr o
OLTET O PrOVE e mm i s e o o s e o e s o i e e
official record of entry-eemmwwa= e
perpetuation of )
depositions before action-vwmeeaccmmneaean
pending appeal Or revieW-mewewcmecenwmmeao
pnysical or mental condlitioneeemweowmeccmmcneaen
physicians, Of=werrmosmmemceccew~ e ———————
presentation Ofweccmccmmnmmr e n e, ———
prohibltion on introducing-eeemmvemcwmmocnmmean
record on appeal from maglstrate court--—m—mmw-=
subpoena for (see also Subpoena)
sufficiency of, to support findings of fact----

=

o' on oo\
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O
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FIGUn-1-1

52(b); 53(
transcript of evidence and proceedings--=me—oes 75;

Examination

355 37
Judgment debtor---cmwmcncena ———— - !

witnesses (see Depositions and Discovery;
Witnesses)

Examiner (see Masters)

Zxceptions

formal, UNNEeCEessaAry=wmmwmme—m - - 5 o o
insufficiency of pleadings, for, abolished-~ww-

e e e 5

4
7{(e
Excusable Neglect

counterclaims, in asserting-----we- -t e - 13(r
relief from Judgment on ground ofee-cemccewmncns 60{Dp

Execution

examination in aid of-rwermmwmcccnccrnm e -
generally-~-vememmne - .m0 o S
master's compensation, fOore=—e-- e 2 o o 4 i
possession, to enforce jJudgment directing
delivery Of-cemermccmcmeccacws o 0 e e e -

stay of (see also Stay)~--ermeememeccmwmenonc———
time for is5Ulng--~-reeromecer i, ——————————
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oPpoo oM

35; 372§i

a
.............. 4
d
9

3

6
)

}

69
69
53(a)
0

procedure on and in aid ofeeermmen - e e e %
62;102;112(8?
2

real party in interesfew-wm--wwwemo-ommmmeTmmmm
fislgubstitution ofv-mmmmmmm=mms TemmsssTe

- 1 s o 1 S - > -] - - =
- -

-

‘master, railure of party to appear before-vew-=
motion for leave to proceed as third-party

" plaIntlffmmmm e e st e o s
.pegtraining order for-s----c-cmwweemonmeossnmmm"
servicé of papers when not required~-s-—=c==o--

m (see Costs)

- - - -

s.. (Bee Attorney's Fees; Costs; Travel Fees;
. Witnesses)

(see Administrator; Executor; (Guardian;

es
?;ciari Receivers; Representation; Trustee

-7 - " -
- - " - - - T T Y > - -

.. petition to perpetuate teatimonyemmmmmm - ————
.petition for review,
_ptrate court or administrative agency--------

record on appeal or review to superior court---

request for instructions to Jury---w=—=—wo-om==--
temporary restraining orders issued without

noticemmwrecmmnn e 0

R

] b
OO
oo oTo

gggagz 33;

a

53(c) (1)
14(%)

5(a); 6(a)

16
8(c)

12(1b), (n)

8(c)

a),(e)s74
5{d) (3%22%
68

27(a)

111

10k 112

51

65(p)



- continued)

Final Judgment , alsmiss pz(»esenting defenses under Form 16
frommmrnmen e 54(0) T 18(b) ~onmmmm=mmm==mm==== -
appeal, for purposes o en%gy on property for purp0888~?§—£?-_—-~ Form 22
Findings spection, ebe,-e-=-=-mmmmm"mT - 7(b); 7
general provisions """ der Rule Dl Form 20
additionaleeeme—mwmmom———— ————————— e e gg gg; gg a intervene as a defendant under FM:® 7777 Form 1
AMeNAMENT = w = e e s o o i e ; a notice Ofw=wmwmmmocwm=memmm o7 —— Form 22
COUTE t0 MAKE—mmmmcammmemm e e —————— - 7 B2la production of documents undezl' g‘;{liﬁu‘
LFECt Of mmomr s ot e 52 ;2 void service of summons for lack ot ~ Form 16
BENETALLY o w1 s servigce~—mmm=-= o ——————
interlocutory injunction--- 52(a) MG s Forms 28, 29
Jury (see also Verdicts)--- 4 @O L —m e om o ————————— 1
masters 53(d app 1 F OLLOM—mmmm e mmmmm Form 2
”””””””””””””””””””””””””””””” ar o) o g o o S —— . .
opinion, may appear ln--eeeccermmeccmmeummemenen 52§a adiggs-_f§ --------------------- mmmmm—— 8(6)’Fig& 25
physiclan, report of-wcw--ww-- e ———— 35(b , o pom 22
reference to master for, at pre-trial confer- 2 est for admissions under Rule 36——~-—--—--: Introductory
EI1C € o or o or o0 o o e e o o S S 16(a s ng of pleadings, motlons, ete.-=~-=r=== Statement to
PeQUESES fOP=mmmm e o o e e 52(a 15"‘1 , Appendix of
stay, to amend or make addltionalec—eccceccwu—oa. 62{v : Forms
e ot o e 4: Forms 1,2,3

FOrm EEBREEET T e e e o o ;

— . BUIMONS === === T Introductory Statement
allegation of reason for omitting party---~---- Form 24 to Appendix of Forms
answer Form 21 gworn statement to accompany motion for = Form 22

presenting defenses under Rule 12(b)----- Form 1 thiigf;:gigngggiigint ------------------------- Form 13
with counterclalim for interpleader-«-—me—= Form 1 b .
captlonmeerem e e ————— e e e Form 18
10(&); -------- 8%03
o ABpondix of Forms simative defense, 88---=77777"777777 ol
complaint ﬂleadins Ofmm=mm=mmm”
BCCOUNT = o e o e e 0 Form 5 i, vevance
CONVETBLON-mme e e o et e o Form 12 Frauduient Con
de:g and to set aslde fraudulent convey- Form 14 1aim to set aside, joinder with claim for 18(b)
C € v 7 om e a2 e - - v o o O L Oy o e o o o e o o G 0 o 0 0 0 0 S
declaratory relief and interpleader-—--o- Form 15 money 64
goods sold and delivered-m-remmeemmmecman Form 6 @& o e o et e o
interpleader and declaratory rellief~-ew—- Form 15
money
had and recelved--mecmmmcreenn- ————— Form  § . o7la
e Forn 1 e 57§§3
P ¥ R g ent against----w-=cocmmmmmmmm 0 ; 27(al;
negéigence-—-; --------------------------- FQTmBFég& li ggg:g%E gﬁgg?ncompetent persons, for-------< %gsgg’ ik
Promissory note—--ecem—rre s e e - . {2
segeggide fraudulent conveyance and for Form 14 : 1 party in %ntereSt, as—--~---":::::::: ____ 25€b3
""""""""""""""""""""""""""" OFf oo o v i  om
specific PErfOIMANCE-=smmmummwwe————— - Form 13 ‘ substitution 61
counterclaim . ; e e ————————
answer presenting defenses under Rule Barmless Error
12(b), inecmeccm e e Form lg
interpleader injanswer to complaint, for- Form 1 . y2(2)
SomialgLatn n answer-—-TTTTIIIIIIIIIIIIIIIIT 8); Setu) - consolidation of actions fOTTTTTTTTIIIINO o
Zenerally e mmmmmn e o o e o e e e e o e Forms %gégéé Prelimina§y’°g§cgeg;nses—:::::::::::::::: ------ hg§§§
. . ige of notice Oi~====""""" " e o
JUAGMENEE o m o= mommmmmmmmomsmsemseoeos Fo?v:gazé 523/ B Epoena for attendance at------=
motion ’
bring in third-party defendant~--wcocnmea Form 19

~OA
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Holldays

clerk's office not OpPeEN ON=-=r=mcvmmmmm—me—eas -
computation of timeemecemrecermmemmenes o ——————

Hypothetical Statement

elaim or defengSg-mecnveamemnn oo e i e i

Illegality .

affirmative defense, Afww—-mm—mreme——mcenmmmon~.
Impeachment

WItNEeS8, Of cmcrmmmemc e et o e e e e
Inadvertence

counterclaim, in asserting---=w-co-resronvonann
relief from judgments, orders, ete.---—-meeewe-

Incompetency
substitutlion of representative, because Ofew-ww

Incompetent Persons

Judgments by default agalnst--c-e—mwenw -
procedure in case a party becomes incompetent--
service of summons and complaint oOne-wwecweomncew
sults by or agalnste-ccmemm e

Indispensable Party =~-=w-=e-cewme-- mmmmm e 12(b),(h); 19

Infants

Gepositions, taking before actionesr—mmcwmecme—=
Judgments by default againgt-vwmeremmcmmomaenme
service of summons and complaint one-ceecwccewnco
sults by or againStewmrewrem—mm—c e

Injunction

appeal, pendingee-cweweecmrem e —————————————— e
findings of fact and conclusiong of lawe-mecww-
TOIm 2Nnd SCOPE Of - wmmwmm o s oo e b e 2 e e
BENETALLY == oo o v e e e ————— -
notice .

preliminary injunction--w-—eommcmaccmmun

temporary restraining order--ec-eemeeee--
preliminary notlce prior to issuance--ecemcmena
review, pending--eec-w—wm—- e o -
stay of Judgmentee-w—commm e e
supreme court's pover not limited--=wecncemmcana
surety on bond or undertaking--e-emecceccmecmo—.
temporary restraining order----—-eeowemm—ceoo -—

Insane Personsg {see Incompetent Persons)

-218-

51

iR

O A it
P
- -

i general-—-=—o=
specialo~e=m=-~
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9(v)
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.................... 78(e}
43(v); 26(r) )
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13§f3
oot Depositions and Discovery)

gepositions (oes with general verdict-------—==

4g(b); 58
Jury, for agngwer

2h
41(b)
19(2)

P adudad
-~ o -
- - -
-
B it
- - - - > - -

"17; 55{¢

8 to Jury as to, general verdlet~

- -, T

23t

oo

o

of part Or @ll--=-====-===="=""77777

leadingg-=--======""=TTITTIII 0T
S oonte to Simplify---m==m===== 422

| Al
uno
——

Up oo

new trial
not raise

.trial conference to simplilyj==-"7
b te trials Ofm=--=—-====w=

- -
-~ - -

O ) e

27(a)(2
[«

5
&(d? 2
17; 55(c

-

- - = -
- -
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by Jury and by coupt m-smwmomm—————— -
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8(e); 18
21;
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20;
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: Judges

sabllity-- - h mmomemommmmmemm T 553
giling of papers with-w==——==-
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Judgment

amendment Of e e
clerical mistakes Ineemmmcmcen o em
confession Of—r—mmwww e - 0 1 e
coples of 10 be kept by clerkewwerwemwe o
correction of errors and clerical mistakes in--
COBL B e et ———
counterclalm or cross-claim, on, after separate

EPialS e e e ———_————
QEClaraLOryY — e e ot e e e e e
decree; defined aSw-esemcemcmmcecccmc e c——
Qefaul e m e e e ———

discharge of prior judgment as ground for
Tellef frOmem e mmm

effect of, against persons not joined as

parties—-ercccmma e i e -
effective Whene e L
enforcement of, for

payment of money, by execution (see
Execution)
Bpecific actsS-ceccmmum e

LYY Of e oo e e e
error, harmless, effect On-—wmemccemcmccrma ——
excusable neglect as basis for relief frome-we--
execution of (see also EXecution)ewmmeeeoccamn
final-ecew=- e 1 e e o o
B vh o E R o 5 e o o ot o
fraud as affectinge~—w-a - e e e
generally-—=—wreme e rma— e et 2 T
general verdicts accompanled by answers to

interrogatories, On-—~=eemomeeecn= o o o e -
harmless error, eff'ect Of-—-meemmeceeocmocc———.
inadvertence as basis for relief from
index of, clerk to keep
misconduct as basis for relief Lrom-~-—emw=
mistake as basis for relief frOmM-ce-remecemameman-
MOA1 Ll catlon—m o e e

7ok o - o 510~ - e - o

motion for
Aismissal, Ofww-reeroccmcw e
in accordance with motion for directed
Verdletmmmmmus o b

sufficlency of evidence to support

court’s findingsrececccecmewcmmmmamee e
multiple claims--~rewacan B T - - e e e
multiple parties~eeeececmnan. /o e 7 o o e -
n. o, v.
new, on motion for new trial--eremmmmcmacccaoan
newly discovered evidence as ground for relief
DOl e e e e e e e e e e e
notation of in civil QOCKEL~emmmeeemcmce e ———
notice of entry ofwemecommm e
notwithstanding the verdict--eem——mecceccmvmoman

T 20 A A o . o 9. S0 B o T v W "
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ent - continued)

m————— e e o - (a); 68
O T ITIIIIIITIIIIIIIIIIIITIIIIIIT 50(b33 B
(b) N Of wmme=momm = = mm o i 12 e
22(b)s 9L 2 udgment on the, motlon for----—--ew- c
cofa ﬁégénjaggmsubmission: -------------------- 54(2)5 70
AL eedings in 8ld Of-mmmm-=cocooomomc oo 2
744D eg8’ by person not party, to enforce-------- a
gﬁ 3 Migional remedies to secure satisfaction of- sh(o
$1ta16 AN---mmmem—m——memese e e eee e ) s 3
1 ?zg;grc; by motion and by action-e-=---v--- (B); 62(b
13(1)5 54(b) fedief granted by-—--m-cemmmosmommosmnm—————a— ? 23352
4(Z§ sfaction of-m-w--oomoommmms e 60(b); sﬁ(b?
Sh(c); 5 ate Judgments---wococmeccmmrcceomcaomr - 2
i( ? questration, to enforce---—cocmercrrocemcmn- 4
7 a' ng aside, on motlion for Judgnent----e--we- ?O
8(3)3 sh(e); -géciai verdict, ONewmmmrrecccrccncnc e 4g(a); 5
i specific acts, [Or-----o--mu- S gg
s 48] ptay of enforcement of (see 2iso Stay)--------- 56
3 37 AEEMA LY — = = oo == ST - 2
NODD: ta roceedings in aid of-
19Eb3 D {f?egouiz'g power to preserve effective- 6a(e
265 Thla reoise a3 basle for rellel fromoooo-ooiooi- 6029{}
tle, vesting title by-wwesmrcrmmcc e
7o tina or MOdLfyingem—-meomme e e gg(b)
ca. 7l T il by-eeemmmmmmmm e ————————— LT
58; Th(a) g S 60(b)
60(b% te of error, coram nobis, coram vobis, 60(b)
& audita querela, abollishedew-vceoccmmacmrccenea
i (v
" é(g ‘digmin (n)
) e cmmm e 12(v), (h);
54; 7 . sal for lack of 12 {h)
ck Of, 88 & defen8emm=——-m—==ncccmemommmem—s 12(b
49(b);521 lgnk of, as & defense~~ 32ib), (n;
60{b
T4{b
6o(b pocces ¥7(5
St oIIIIIIIIIIIIIIIIIIIIIIIIIITI A
gg ° B 09 of less than tWelve-——eemewmeamenecmeomen= ﬁB
shwerdiet of maJorityrwmerrr e
() {see also Trials; Verdicts) ‘
23{53 Lwmetions not triable of right by---we--—wo~s Tones gg g
advisory jury-------- Sueommssssmmmsmemmmmmmm s A
S Ty ————————— i
ent to o o e
gﬁ g eonstitutional right to trial by--:::::::::::: g? :
2008 BTy e e I B3
>9la ‘ tion on docket--reomrewmrme e 39{37
examination of JUrOrB=ememmmrmecccmoomwommwe -
- 58; ?g 2 truczioga toJ(see also Instructions to gury) 51
I3t interrogatories Lo, for AnMer W B . 159(b);
50(p verdict~—--- 3
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(Jury - Continued)
majority verdlicts or findingsS---mcemcmcmccoraan
masters, reference to in Jury actionge-ecwmremreao
master's report as evidence beforgeeeemwmcmencu-
order for trial by-—--rececea-- e o e e e e o e
reconsideration of 15sues by-—wormewcmawvmmomaran
I‘ight of trial by«--—---------_....-..-.._........-......_
special verdlctsmmmrmmmecn e v nmrnc e ———
valver ofcemcecm e — e ———

Knowledge
Pleading Of--=--=om - e

Laches

affirmative defense, Afwewwcemcmeccccnlimenvemeean
License

affirmative defense, @S8-—wrwcwcmcmmccrmcmaeecan
Limitations

affirmative defense, aBwrwcecmrcccvcmcmmnns ————

Lunacy Proceedings (see Mental Health)
Hallce '

Pleading Of --ccmmrm e - ———
Mandamus

Writ abollished-recmc e e

Fagistrate Courts

appeals from=cescocmmna= - e et e
bond, COBb=wmememm e cra e ————————

bond, supersedeaS-—w—wmmemam~=s e i

COBLBme e —————

death of 2 party---cecwcmemccvar e ————
dismissal of appeal-wemeemreremcmmncr—————
docket entriegece e cmm e
hearing without trial de novoewermemewnman
notice of appefls~cacwmmnwm= ——————————— -
parties, designation ofweewans o e
record On aAppefler—crmmm ;e ——— e ———— ————

stay of proceedingf-~—w-mmemeremmem——————
substitutlioneewmmmcm e
supervision of appeal by superior court--

time for taking appeal--r=rwmrecmomceann=

. trial de NovVomwmeemw e
applicability of rules
construction of IleBewmeemmmmmammunan - e
deputy maglstrate, proceedings before-~--—-emw-
PindingS-vereemmerm——— e e e ——————

a(b)

85(c)

101-108
101§eg; 103
b

Magintrate Courts - continued)

C Ty trialec-sssccmmmmmm oo e
Judgment~w-—~ - -
pleadlings-
BUIMIMON G = = = o o e o

district magistrate, proceedings before----ww--

Judgments, notlce of N Yy r e e o e

borders, notice of enbry~—wemwwrmomrecocnomenn—~

ecord of proceedingge—me- S

yeview, order or decision of, by superior court

-applicability of rules governlng appeals-

bond, cost- - -

considerations governing revieWew--—-w—w-

hearing on revieW-—w—- e e

parties, designation Of-w-weevemecee—oca"

PTOCEAUE = = o o e e 3 s et s 2

petition for review

record, order for filing Of=wemwweemwwwe~

- - -

-

- - -

- - -

stay~—m- PP -
superior court, authority ofwwmemwemo- -
time for meeking revieW-w-cemeaceca= -

write of review, etc, not to be used,
relief avallable by petition-meeremwm—w=-

gscounts, statement of- — - -
‘oampensation—weremescanaon :::: -----------------
e S S
e o P P S
proceedings before~e—w-e--o o oo e e o o e o 2 o e
Aol B
oy
: da {see also PBriefs)
=¥ ‘
n?t:ons, in su;port Of v m e e
‘costs, review by court, memoranda required by

; OOUTL~ === m ——

- - " o -

- - - -

;223-

53(b}, (e

99
100

93-95

9

116
111{v}
110
114
111(e)
111
109
1liz
112{c}

113
109

53(

¢ \NTUNITUTS—ATIA NN O
R T T T W L L L Y
DR P ROmDoLE ® oW

53¢(

6
7106}, (0)
79(a
T
T7(e)} (3
9(b)

35; 37(b)

85(a)



Iileage

witnesses—r—earwmcrmmae e e e e e e
Hinors (see Infants)
[1isconduct

relief from judgment, order or proceeding

DECEUSE Of oo m o oo e i o o 0m 0 o 2 0 o o 2 m 2 30 2 o o v

Misjoinder of Parties:

elfect Ofwe—rormm—r—~

Fistate {see also Error)

clerical, correction of, in judgmente—-wewemewa-
designation of counterclaim as defense or
defense 2s counterclaim-wececmermcmrvccccm————
Pleadi nNg Of w e cm e e e e e e e e e e
reliefl Irom judgments, orders, etc. taken
2828inst PEILY DYecmcer e e ————

ilotlon
QAL IR T = v v e e e o e vt e e 1 s s o e e e o e

delenses raised by-w-wmemmom o n e
directed verdiet, motion fore-cmecmmmmmrecmcm———.

- -

- -

netice of hearing--

pleadings, motion for judgment On-meeemcmocmecao.
submission and hearing-—-eeemcecmemmenm——————————
SUWMNATY JUGEMENT m e e e e e e o e e e o e e
SUPPOTLING PADEIS m = e o e o e o 2 o 70 0 e e
o T Ao T T T LT T T —
TTRL VBT o o e o o e e e e e e

vaiver of defenses-- ——

- o -

Yultiple Claims

Judsment-e-wmm e e e e e
on less than all of claims, stay of
enforcement-—emcmcmmm e ————

Multiple Partles

JUAZMEIIT = o e e e e e e e e e
Kunlelpal Corporations;

service of summons and complaint on-----—r—ween

-224-

45(c); 83

60{b)
21
60(a)

ofe]

60(b); 62(v)

12(b§? h

54(b)
62(g)

54(b)

4(a)(9)

cmitted parties, setting forth-weeemcmmecwcnen.
pleading setting forth names of parties, etc.~-
BUTTITIOTLS = o o om o o o et ot e e et o o s -—

- - "o T T - "

‘Nonresidents

service ON-mm=- o o o -
subpoena requlring attendance at deposition-—=-

Nonsult (see Dismissal)

. Hotice

sepvice OF e e et e e e o

i . oath (see also Affidavits; Verification)

affirmation in lieu of-wcwcmrmmvcm e
answers to interrogatories to partigs-wee—wme-w
tgomplaint in secondary action by sharsgholiers--
deposition, pover to administer
CeQUILY YUl
~refusal to take in connectlon with depositlons
;. and Interrogatories-------ecmecrrrmnan -
response to request for admissionsS-sm-cw—weemwemw-—
sworn copies of papers, sumary judsment
Proceelings-—wamm e e e e e
witnesses and parties before masters--~-weeeo--
witnesses at depositlonewmmsmcesmmer e erwmeew-

" Objections

conclusions of law, form Of=-mermecmemcwcmonnns
cost bill, objections towm—mmmm—mcmcmcm e
findings of fact=wemcwremwmnn O
NS TUC T L OIS = oo om o o e o e e e e e
Judgment, form of-e-ccrcmmwana e e o i e
ruling or order of COUrt-w=mmesmeemem e ———

19(c
10§a§
b{b

60{v); 62{b)

17{c)
50(b); 62(b)

48]

4(e);5;56(a)

43(d)

78’b§
79({c
32(b); 78%b
51
(b)



Offer of Judgment «---e—-meceeerou e ce—ene——— 68 Papers (see also Documents)
Offer of PrOOL === msem e e oo e 43(c); 53(b) £111Ng Of=mmmmmemm oo mm e
Officer of Corporations, Partnerships, Bre. Bemvtes efoiLlIIIIIIIIIIIIIIIIIIIIIIIII
depcsiticns of', use by adverse fo7:% of v SR 26(d) Bizning Of~oomme HmSmossemem—— smemm—— mmmmm————
ex;ﬁiﬁ?gif?,i?f_ff?ff-fff?ff?fiff-°f’ by 26; 13(1) Parties {see alsoc Interpleader; Intervention;
interrogatories to parties to be answered by--- ’ 33 Third-Party Practice)
Officer of the Stat adding ofcereew- e o om0 B e e
Offichs as§a£§§e Attorney General; Public adg%:ignal parties, counterclaim or cross-
Official Act arrzzgt;f --------------------------------------
” CAPACI LY - mm e st s e e e
JEAAINE Of c e e e e e e ¢lass actlon--—cemmcocnnnonas B T T TP
b ng ——— 9(d) common name, Sult INneevececmcccmccsccecr— -
Official Document g:ggizi;niily NECESSAYY mmmmem i w e e ———
pleading ofwwwevcmacan - o o o o e - examination and cross-examination of adverse---
: TTTETTm e 9(a) AN BPENSADLE ~ = = e o o e e
Official Record B Lot s B 1 B T PP ——
dismissal for lack of, effectb--wwmemcaaae
proof of, or lack thereof-wwe—eeaeemcoe oo cwean 4y igzgézgtigy plaintiff e e
Onissions
mental examination~---memermmmccm e
i —— 60(=) Mancs, £1i1e of Aefion-o--ioooiilllIIIIIIIIN
. R
Opinion NECEBBAYY e e e e e o
NON-JOINAE P v o e e e e e e e e
findings of court may be included inwwsw-=--een 52(a) PEIMLSE1Ve JOLAET O mmmmmmmmmmommmmmmemmmeee
Oral Examination persons not, process [or or againste-eeremmeee--
‘physical examinatione-sceavccccuaneenn ——————— —
depositions, taking On--eeeecccmocemm————— e 30 plaintiff, involuntary--—recemmcmcsmmm o
prevalling party allowed cosStS---rm--ecmocmmeon
Order S PIOPET o o e e
real party in interest-cremerrrmrecrrr e
epplication for-wecmmeccccma e ——— . —— relative, employee, etc., depositions before---
civil docketewewmmmcaoaaas T 7($z€§3 gervice Of DleadiNES LPOIM - s w s v o s s
elerk signing of pleadings, motions and papers—------
keeplng copies Of=-evercmmmmcceann ——— 74 (b substitution Ofereem oo cm e
keeping indices ofrmervmmeme o e o 0 e e 74 hird-party plaintiffs and defendant8---------~
orders signed and ent db e ;with whom or in whose name a contract has been
g ered by-ee-vmmmcmen. T3(b fit of anoth mmm—m—————
BN LY Of e v - ————— e e e e e e a made for the benefit of another--
entry of, notice by clerk----cemmemcmeccccmenn. 3 I-
ehforcemént Of v e ot o e e e e e et e e 95’101($031%%73{
errors or defects 1n, harmless~-—-- e e - — ’ 61 255555552;3
g?gegf‘ég?s to-a-—’“n---’h---—-‘—_“u“* ---------- 1;6; TB(b) & comon name, sult in---cevccmmmracvvccmmcrccne -
SEIVICE Ofomomomooit oot O T 78 Interrogatories £o, 88 DATtLes----nmmn-mnmmmnee
gtipulations,iorders UPOIm e e e oo e e e zggci "officers (iie Ofﬁ%ce§ of Corporations,
UNMONS, BErVICE Ofcmmemme e v e e e e .- Partnerships c.
’ 4(a), (e gervice of suméons and complaint on---vermcrw—-
Oversipght
Party (see Parties)
counterclaim, in asserting-ecemcemmmmmmmomoccoen 13(¢ Lo
errors in record arising frome——eam e 50533

-227-

7(®); 72
7(v){2

21
13(h
37(p); 625
9(a)
2
17(e
19
21
26; 43(1p)
lEEb},{h 319
12(b),{(h);1
41{o
19(a
19; 20; 21; 22;
2
35; 37(bz
5
10{a)
19
bgo(h)i
19(b); 21
20

19{a

71
353 37§b}
54(d

17(a
asidi
?2%;? 1
25
14

17(a)

17(e)
33

4(a) (5)



Pazgent

T o

o
e o S

Peace Offlcer

definitlon-es=mmomm=oosmmmmem e m e LT
summons and other process, gervice by~=~-

Penaltlies
pAGLEI AR
party, refusal to make digcovery~—=-=-mmom T

signing of with bad intent--------=-=
g%;;g§§$3uag§ent, bad faith affidavitB---—==—-="

witnesses, failure to appear or be EWOIT----=<<

Pending Action

counterclaims-mmemmmmms s msn mmm s e T T T

Permissive Counterclaims

pleading--==--=-=n---=ssmSSEToSSTIIIIIIINT ————
Permissive Joinder

partliege——m-—mmomwos —————— e e o
Perpetuation of Testimony --=-==-===s==o77Tm770

-
P ket
= - " " -

Petition

tion
etuate testimony DY deposition before ac
ggigew of order or decision of magistrate court

or administrative agency-=-==----woTTTTIIIOT

Photogranhs

inspection, Ete.e=memmmomommmooosomemom TTITTEOT
proguction’or documents, ete. for photo- L
graphing--=-====--===="moTTTmI00 ——

Physical Examinatlon

e e o o o T T e S

parties-—~===- o o
Plaintiff (see parties)

(see also Answer; Complaint; Form;
Petition; Reply; Reply to Third-
Party Answer; Third-Party Practice)

Pleading

-t

. 4(c); 93223

Pleading - continued)

alternative statements permitted in--ewecemcw--
amendment

assert claims against third-party
© defendantp--w-- om0 e e
. eonform to evidence, etc.-wormeomvemuonunan
Cformee—m—mmn et 2 0 2
- of course and by leave of courtecececmemwn

37 -omitted counterclalmg-corcermcmmarnvmnm~—

31 relating back to date of original--«-we--

56( ) time for pleading in response to amended

b); & (f§; s pleading------ o

od(2 Aavoldance

e avernents Necvemvcnecmnsncensmmnenemmnn

:matters Of--rememem e e

( ) of particulars abolished---cesnocrancmecaac

13{a b P T ey T m T TS e
eonhtruction of

cage of fallure to denyew—-wmreemermuecan -

ST generally-~rewe—- - e e e -

13(]’.)) mta ......... B e -~ o

Sﬁunnqers to, ABOLLBHEAm o m omm oo oo

als of avermentBrrcermrmnc e

20 respongive pleading not required, vhen---

eptions for insufficlency of, abolished--~-~

27 axhidbits as part of--ce-v--- - —————— ——————

O ot o e o e e e 0t e e

fore of (see 2180 FOrm)er-vrremrmarm e

gpothetical statementBe-ccecmcccummccecanwnnes

4{q) ineonsistent claims or defengefenwmowmemcnmvncn

On £he Pleadings-mm—mmmmommemmmomme oo

27(a) i KDON1 AR -~ v v m oo oo oo oo e oo oo oo

18CK Of rmmecmmccmn e e o oy

109-116 RO MILCe oo oo o m o s s oo o

conditlonememme s c e e ccc e h e

B o = om o e e e e

alcen designation of defense as counterclaim

34; 37(v) ‘counterclalm as defense~vrmvmwemew - o e e

) oial document oOr act-meomemmnmmmm e

4: 37(b paphing Necceccrcrmcra e m e c v m e m e e

34; 3 )‘ materiality of averments8 Of--wcememeawao

ary hearings of certain defenses
- : : ged byeemormcenm- o e e - Prr—
. b gdondant, immaterial, inpertinent, or
353 37( ) .candaléus matter 15—'--~——~—-~-: ————————————
1y (see Reply; Reply to Third-Party Answer)
pnnsive, to contain all defenseg-------=-vw-
dalous or indecent matter-wrecwmmrccrcwanan

Ustatement and Joinder of legal or equitable
elaims, or both-cevmwereceac. S e——— o———

-229-

[e2]
(=3

e
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12(b
11; 12(f
8£e;; 10(b
8(v :(e)ill

8(e); 18




(Pleadl._ - continued) -

statement of

counterclaims inee-w- bt e e o ———
cros8s~clalmg In-wccrcmmcmcr e ——
defenseg in--—c-ecemcnvcwmonenn ——————————
third-party claims and defenses in---wew=-

strildng of, for
fallure to correct defects after notice
of order t0 do0 B0~ memrcnncomcccr——— e
not signingreewmweecvesmremmmc e
refusal to obey orders for discovery, etc
wlllful failure to attend deposition or
answer interrogatorieseevececvececncocenaw
striking of redundant, immaterial, ete. matter-
subsequent transactionS-—-wevemmwcnmereroman——.
summary Jjudgment; Ofecw-mecmcvmmmc e e
supplemental e mecmm e e ————
technical forms of, not requirefd--e-—-weemecomen
third-party (see Third-Party Practice; Reply to
Third-Party Answer)
time for service of (see also Time)eww—mcmewem=
time, materiality of averments of-e-mamcm—wuw—s
verification Of e cecmumm s e e

Pleas
not to be usSel-—rcmmcmee v — e ——————

Popsession

Judgment directing delivery of —-mwmwewmemmeaeen

Practice In Cases Not Provided For By Rule ---=--

Prayer
claims for reliefewecme e
default Judgment, as affecting relief on---e-—=-
other judgments, as affecting relief-—=-wocmeun
Precedence
actiong on trial calendar--ecemrmromcccccc—————
declaratory Jjudgment actions, on calendapr-~-—-—-

preliminary injunction, motion for-—wmmeemewmne

Preliminary Hearing

of defensef-—ewsomecammce-

Preliminary Injunction (see Injunction)

Prevailing Party

COBES towmmmrmm e e o

Pre-Trial ProCedUre eweewmmmmuveamewomnm—ensoem——ne

~230-

8(a); 1
8(a§?13(§?
B8(a); 14

12(e)
11
37(1v)

37§d}
12(f
15(a

5
L6

~ 8{a
54(c); 52§f§
54(c

40(f)(§)
65 (2]

12(d)

54(a)
16; 56(4)

B T T R - 26(a)
-gmﬁiege
B aeposition examination limited by----=---=----= 26(v
sition examination limited by------- E %
: ioal and mental examination, waiver of----- 35(b
85(a)
1; 85; 92
amenAnent Of-memecmewremmmccn e m e e ﬁ g
amendment . of proof of service Of-ewwemeacmoono- c
snsuffiotency of, &8 a defenBe-mevew—wmnm—nu-m- 12{b
qnsurficiency of service of as a defenpes--~~-- 12(b
ssuance and return; civil docket-=---- —em————— U(a),(f);zﬂ 2
mjco-—--—---‘—b-una--——u-n---a‘-—---a—u-uh—--u’ H E
pummons {(see 8180 BUMMONB) mmenmme—ecmeocoamnns —
of .
‘" assistance for delivery of posseaslon---- 70
attachment against preoperty-weeec--e----- 6&3 70
OX QT L OT] o om0 20 a1 10 e e o e 0 e 69' 78
sequestratloncescvrcsnmmcrwenna. ————— 7
34; 37(v)

o’tfer to prove---..-.o----.u-.-o——------.a-u.-u.u-u.
official record------.----.-----—--- -----------
‘service of

amendment—-uau.----a-;----un-.---u----_--

generally------~---_--~------_---_---_-_-
notice to take depositions authorlzes

issuance of subpoeEnNA«emwcccmammwmwrbmnow

offer of judgmént and notice of accept-
ance thereof--w-w—w- L T T - o e
PIOCEBS o st wn oot 0 0 0 e
estimony at earlier trial-------covcocrovmeman.

:»MQT Part;i o o - - - - " o V- e

Prbvisional and Final Remedies -eemwwomewmcc—mo- -—

‘Publication

43(e); 53(2&

2{8]
45(a)
68 .
R
20
0(b), (d);
ali

45(p
64-71

60(Db)



(Publication - continued)

service of
notice of application to take deposition
before actlion--cuccmemarmrmennr e
BUMMONE — - wwa 0 B O

Public Corporation

officer, ete. of, use of deposition-e-wvw—cwcan
SUMMONg, BETVICE ONemmsmecem e v e

Public Officers (see also Attorney General; State)

depositions of, use by adverse party-----evcee--
examination and cross-examination Of-cewmceeanaw
interrogatories served on public corporation---
proof of official records by~www-vcmmrecmacmunns
substitution of suCCEBB8OI-w—-rrmccmv e
title of, may sue or be sued by official title-

Quo Warranto
applicablility of rules to-cwwccrmmmcmmc .
Real Party In Interest

prosecution of action in name Of-vcwmcmmmccnnn.
Recelvers
ZONEYALLY oo v v s e s o e e e e e
stay of enforcement of Judgment---cewacwuceanco
Recitals
JUAEMENt — o e e e e
Record
BPPEEAL = e oo v m e e o e e i e e 2 e
authentication of copy----- o om0 e
clerk t0 Keepmmommmm e e
correction of errors and mistakes in--c-wweauan
deposition examinatlonecemcecmmmcmecc e
evidence excluded-~reecrmrrmerme o ————
pleading Of-—-erm e e
proceedings Ofwmemmmswomewucwnacrmwne ———————
prior proceedings - Judgmentew--wew- -

proof of official, or lack Of«emcrevccmcvrronmn
reviev on--~--=e- e e ot e e
temporary restraining order issued without
NOBLC @ o e e s e e e e
transeript of, stenographic or electronic--—---

Recross Interrogatories

time for serviceeremummmncc e

( )65(}:__
B

31{a)

‘Redirect Interrogatories-

time fOr BerViCe—merm e cr e c e = e

. Redundancy
" pleadings, motion to strike-mw—cemesammacwaoo

31(a)

12(r)
Referee (see Magéers)

53(a)

"magter” includeB--=cmemacmcm e
Reference

“ adoption by, in a pleading---veocemammncnm e
.qdefault Judgment, to determine account or

. amount of JdamMAEeS-~~w—mmmcomccccncnae.n R ———
IRSLE v ——————— - - e b —————
pleadings, to other parts of---eecrecmmmaocman-
‘paragraphs by number in succeeding pleading----~

Relatlion Béck of Amendments

10{e)
55(0)(%)
10(1v); 76{8?
10(b

- ' - " > - > o

15(c)
Relesse
" affirmative defense, @8-—-w--mmmm—- ——m e ——— 8(c)
- Remedies '
<joinder Of - e e m e e e e 18
I (- - 8 o R e 64
Reply (see also Defenses; Pleading)

’court may order, to an answer or a third-party
A 7(§é
D mvioe oo oooITIIIIIIITIII 23
time for service of 12(a

Reply Affidavit
“motion for new trial-vemmeccmccm e 59(c)

77(e)(3)

,Rgply MEMOTANIAR o o e o b i e e i et o 0 e i s 0t

‘Reply to Third-Party Answer (see also Third-Party
'—gractice)

court may Order-semmewmem e ——————
time for service Of-ceccmcrumccrcm e

12(&);IZ§§;

b
a
b

evidence excludede—-—eammmmoomm———————— h3£ ;,53
e T et 53(d); 54
PhYBLeIAN -~ e s e e e e e 35
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Representation (see also Attorney; Guardian)

(see also Bond; Stay; Supersedeas Bond)

actions to be prosecuted by real party in interest 17(a) .Sl gppeal -~ --~--=~~---- ~-'--::::::::::::::::::::::
€1ass 2Ctilon-—rmmm e ——— 23(a) ;fsnfunctions---w---- ;f---;ment Of mrr v —————
death, incompetency or transfer of interest-w--- 25; 108; 116 ment, staying e orc1 S
default Judgment=---- ————— FaEr o ———— 5s5(c rial, pending decls gril Geoinion onlIITTT
infants or incompetent persoNfeemr-—romwecmemwe— 17(b);55(e from Judgment, penligg Engunct ions--
intervention, inadeguacy of, a8 ground foPew--- 2h(a ng orders or pre nary
e, petition fOr-e---ceescmemmmcmrm e
Representative Capacity om0 ——— o 40 1 s ——— -
action on behall of infant or incompetent—wm-we- 17{v) 0f PErson Or Property ~meemmewmews—memwo-
Requested INsStructions we-eme-eeccmormcmccccccm——ea 51 te Trials
Bequest for AdmiBsions =wveecmceewmmmmccccmmeae 36; 37(c) erclaims and Cros8-ClaimBemmvemmenowncmenn
o 1] L e 00 0 o o 00 o
Reguests of partiggeemerrccmeerrnecercer e ——————
findings by court-e--- ——— ———— — i o e e 5o
instructions 5‘(21
) B10nal remedy---r-r-=mcmmmmm—mmm e —
Reg Judigata sompel obedienge to Judgnen{;-u--.---...q--n-
affirmative defense, aSwe-—cmemeecwmccoocacm——— 8(c)
Reptraining Order (see also Injunction) =ewewa- — 65 ' usions of law, proposed form ofev-renmmumas
N g8 of fact, propoued fOrm Ofermrmrecounen
Return of ProCess —reemwmcoccccmcmece————— - —m——— k(f) . 11 ot o o 1 2 ——————— - o o
o e t;, proposed fom Of mwmrwvmrcnr e ewn—
Review (see algo Magistrate Courta) OF1H = mom o o s - o o o o
COwwwemwwmwmm— 2 A e o . B O
appeal (see also Appeal; Magistryats Courts) BB e v o o o 2 o  t om RS U
findings by court, requests fr purpese Ol=rewaw 2(a E O e e o e 1 o 2 8 e o e o
master!'s PIndingS-cawmmoc e wo - —— 52(&?3 5 s and complainte~eecemcmreean - o o 20w -
petition for, from order or decision of ; :
. magistrate court or administrative agency——-p 109-11§ #yice by Publication
axation of cOStSe-ww= e e e e N . = »
54{d); 79(d ‘{-:1t10n3, notlce of taking before actlionew-=
Pules of Civil Procedure QBB e
citation Of--eecmm el . —————— 91 ce
effective date----wemmmmec S —————— e g2
ma%istgate cgurts, applicability )« I, 93; 96 slaim against a partyremverseecccccemnmnenn e
relaxation Ofceececmmmemm el e g 88 !
scope and CGHStTUCtion ------------------------- 1; 86; 87; 68 holders' Secondary Actlionsg --—e=—mee- ————
gtatutes considered superseded by ruleS--eeowee 87;
Appendix A
Segndalous Matter BT o e 2 e o 0 o e O e
motion £o Strike- - momm o e 12(8)
Scire Facias g1 E1 Onim e e ——————— e e o o e o ———— ————
: - errors and irregularitieB-cee-cecvurcocnen
writ abolished - relief by action or motion---- 85(b) : ggs and other pPaPErfe~=w-c—rcerccmvconoran=
- S e L - o o o o T o
Bcope of RULES ~—mmmmemo oo oo 1; 85; 86; 87; by clerkememmmemmmocnoc e e s ————
88 92; 93;96

-234-

-235-

62; 102
62;
62:102; 112{c
62 b

2(b

65(c)s 62 ¢
1l2ic

62{e

64

21;

20(d

64
70

5
78(s)
Tt

S(fz

s

21
23

63
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Special Appointment

- service of ProCESB-r-mwmmmec—msmmmn o

Special Damages

Special HMatters

pleading=w-wm—mmm=~ e o e
Special Verdict (see verdict)

Specific Performance

vesting tltlememmreocmmm e e e e
State

action in name of, for benefit of anothepr-ewee-

appeal by-—meeemmcmen————— e ————— IO

attorney general (see Attorney General)
condennation of property (see Condemnation of
Property Under Eminent Domain)
counterclaims or credits agalnst--------woomwee
judgment by default against------ew-comomasos--
laws {see Statutes)
pleading by, time fOr-wm=wm——meammemmme e
police officer of (see Peace Oofficer)
security not required - restraining orders or
preliminary injunctlonS---~e-wvereoscmomcwn=—
stay in favor of--eesecrmmr—cnmmmmn e o
stay of execution of judgment------ e e ———
subpoena on behalf of, tender of fees and
mileage not requiredu~wemceermcovemmeomee———.-
substitution in suits by or against officers of
summons and complalint, service On-e---w-—=---—=-

Statute of Frauds

affirmative defense, Bf-—-——we--wwommommemosm-=o
Statute of Limltations

affirmative defense, 8B8-—wowrmemommemmmenomon s~
Statutes

200Pt 10N mmr e ——————— e e P el

condemnation of property under eminent domain--

CO8tBcmm v e —————— T O 2 T o

death, establishing the fact ofnm --------------

QOVIRT o e o o e s o -

evidencew===ww e am - e

EXECUELON = m e

guardian and ward

Jury trial, right to--w—-em-sreoreenoessmmma- .

Juvenile proceedinggS~~---~m==-musmesmosems s

TIATIQATTUS = v o e om e o o s 2 o

es - continued)

pental healthe —ceemmeoc oo e 8
cial record, proof Ofcemcermecemmommeamnua. 5
...... 5 e 40k 9 e 8
: service of, outside state-e-wocmeacac. Z 2
WALTANLOm o m e e e e e 2 e 0 e e e 85(b
- DI g
€8, relation tom—-emecomm o 86
geizure Of DPersons O PropPerty-—=—ewemrmemmme—e.— 64
tutes considered superseded ----------------- 8
mong by publicatione-cec-cecmmocmco . i{e
mons, service as prescribed by statute-~www-
me préscribed Ineeree e { ----- ?—f ------ A(d)(q)é :
tnesses, competency and privileges of-ew-ecww- 43(a
peonstitutional laws, enforcement of allegedly 2h(e
{11age Incorporation Act of 1957--mmwemnmeoo- 93(a) (3
{aee also Bond: Security; Supersedeas Bond)
17(a o hme e ————
6229; OMALLCm wmmmm o o e 62(a); 102(a
, merally----m-erecce—— 20 ~---= 62;102; 112{¢c
oceedings ’
© costs of previously dismissed action,
13(a dipayment e 41{q
5528; scovery, compel, ete.~-mcmmmcmnan e 37Eb;
graph
12(a) ers
. yeport or transcript as evidence-------oocmenn. 75(b)
65(c
62{e e
62(e] action, G1BMISEAl Ofwemmrmmemmememmemoem o mm e 41
B5(c appeal, Aismispal Of--—-rommcm o 106
o5 0d depositions, taking Ofve-emmmccmcmmo oo 29
Q(d) (7) 8 BONETRLLY m o on o e e 8i(e
4 Jury less than twelvemm*- wwwwwwwwwwwwwwwwwwwwww &%
Jury trial by congent----emocmm e 39{c
1nastgrislf1?dings, £inallty ofem-eecemomcce e 53(6?%&3
new trla or enlargement of time for s Y
8(0) iy affidavits‘ ........ % ................ f--ffff?%- 59(c
trial without Jury-weecwemmum e 39Ea
verdict, majority--eeamemmmoa e 4
writing, when requirede——-werec-ee—meeccaa—a— 8i(e)
-------------------------------------- 2§€b3
e i 23(c); b1 (a} (1
54(d)
motion t0 BErikemm—mrmemcmecem e ————— 12(r
refusal to make discovery as ground for-- 37(b),2d;
93(a)
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Subpoena
administrative, compelling obedience tommmmem——
AepoBltion-mmccomm e —————————————
fees for attendance and mileage-----—--wmwmwowe
form Of cccmcmwvmmrcn e nm——— - e o o o e
Benerally ------------------ T o -
service ofwemnmns [T — 1 0 1 e
witnesses
depositions pending action-eeccecmmmrmeen
fees to be tendered tocwmwwvmwommmmcmwn———
masters, beforevececemcame- ———— e 1 o i
trial or hearinge-ceceecemeececncememmm———— -

Substitution of Parties

depositions pending action, affecting the
right to use--c-rvrovrccnuna o 0 e -

generally-e-ve- e > 21 O 540 o o o e

Summazx JUDEMENE ~eammame st i s e 0 e e

Summons (see also Prosess)

- - o -

amendment «ee e e 0 OO B B ?(a
captionemmrmwmmcnon——— -————————— - e o 0 4(b)'7(b) g?

20(a) g
1ssuance ofrwecmmvecnen R

parties, to persons not indispensable but
Bhould be aﬁded ------- e o o e o O e et
BOTVICE OFf v v e e e om bt o0 0t o v om0 40 0 1m0 e e b dm

lack of, motion to AiBmiSs fOrwewmmmwanmm
third-party defenfantewmes

Sunday

clerk's office not open----~ eknssmLe e
computation of timeewe---- -

-~

Superior Court

appointnent of masterg-weomeccreccmemnnan - e
books and records Ofcwewmmwocoms o ko e
sonduct in courtroom, regulation of-----vowe- -

£11ing of papers Withumeescccwccmmumocomcmcmene
Judges of {Bee Judges)

practice in casee not provided for by ruleec--a
rmules, relaxation of a0 1 ot

supplementary remedies in ald of jurisdiction--

- -

Supersedeas Bond

BPDEAL = o e me s o im e o om0 0 0 o 0 o

- 102; 1037}
injunction pending appeal---=== B g 62(c
Btaymwewrmr e -~ 1 2 e 2t B S 62(d). 102;

112{c
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85 l
26(a); u4s5@
45(c); d oy
isteh |
LA
-
30(5)(§)< |I
53(c

53(&3

3 5(a)
86
88
109-116

Supplemental Memoranda

motions, in gupport Of===-sommmren T

Supplemental Pieadi (see Pleading)

Sugglementagx Remedies
in aid of superior sourt jurisdiction---w--===7

Supreme Court

chief justice roval b
ointment of masters, BDY
:ggignment of jgdges in case of R
1it ehe , mmwrm e ———— -
efrectivglgggt of ules to be established by---
1e making power~--o--o--—-a--::::::‘“v'-‘--_-
§%ay pending sppeal or review--

Surety

nd on - generally-cescocnrmmmT I
ggdsmant against, on motions~~

o ahed

Surprise

judgment taken through, relief frOM-==mmw====" -
Temporary Restraining Order (see also Injunction)
Term of Court

existence or expiration, affectmwmmmmee== ————

Testimony (see Evidence)

Third-Party Practice

default and defpult juﬁsment~----::::::::::::::
dismissal of third-party glaim-=-

P uadahadutataated
generally-r~-s=rmoeamsesTmn

joinder of ClaimBmemmmm e oS T

udgment--0ocom 7T mmmmTTTIIIIIIIIIIIT
gepgﬁate trlalBemmmwe———= -
rime (see partioular subject hesdings throughout
== “tnis index)
generally----=---= e o o om0
Title
Judgment vestinge=wm—s=—==" -————— o 1

m™tle of Action

captione-wmmwommomm" oo

77(e) &
- (3) k
109-136
53(a) '%
63 ¥
R
eas) &
Bo- .
65(s); 80(e)
60({v); 62(b)
65(v)

70

76



1 -
I~ Venue . 5
itie of Rules ~- - 9 oy L
, 1 dismissal fOr IMPrOPEr-—=—m--—meme——————————
Transcript (see also R&corﬁ) l g;p?ioper} as & dgfegee-----------~ ------ ————
" evidence, BB--~-- -~ - 75(b) - o
.. magistrate court, record.on’ appeal LLOM o - 104§a?§?§ o | Verdicts (see also Jury)
master, £iling of, with l'eDﬁrl‘v """"""" mm—— 53td ' ‘l advigory ......... - o om A —— - o
» = , HE directed-—memmmn ——— —m——— e ———— :
7mn3fer of Interest -- - nTesmmme T a5(e) imr, setting aslde fOrmerwrrcmbnicnuemnenmowm 61 .
C o ———— — - ;. oL nterrogatories to jury accompanying general S
;W T 83 ¥ VerdiCt-mmemomo e oo e e 49(p); 58 . ‘
Trials Judgment, entry Ofwew-eecmeacmmecm e —————— Lg; =8 il
. Jurors, of majority of---erecccrccumnce e —n——— L8 S
actions, zonsolidatign Of, fOPw-mmmmmmn——————— 32(@)3 l' g::t;‘_%a;;;_:a; """"""""""""""""""""""" 59
agsignment of cages8 fOr-mecwrmrmeremerccme e —e——— : .
calendar for (see Calendar) ' i l gg&gzggr;gifﬁign-fgr """""""""""""" 50(p) |
consolidation e e e 42{3} P oot " . 53
continuances —— - - so(r BpeClalesro e o e e e 9(a); 58
s T TTTTmETT e osmeees : P Verification (see also Affidavits; Oath)
asserted at o responsive pleading------ 12(b
ra;ged at, l’mg not gleaded-l-) _____ r_”f ______ 12&1; deposition before action, of petition to
ralsed by pleading or motion, deferred 2(a) pﬁ:gﬁ;‘;ﬁ:ﬂg:ggﬂy """"""""""""""""
untileemmm e o e e e e e 12(d) | = pleadings generally-—-—m—m-m=m oo ceme e
AePOSILIONE At wmmmm e m - ———————— ——— 26; (z; l I seggggiiyiiction by shareholders, of com-
directed verdict-«ewrmvmumrcscvrvvmvrumonccwnns Ola) M | B | PLELNL ll-reeermemcrcrem e s e s s o o
GBI EEAL = = o a0 e e o i 5 e e o e o > temporary restraining order without notice, of.
eXCEPLLIONE UNNECESBAITY == ~ e s tn oo eosiom i o me s 4w complaint for-—=ew—mwam= - o e e
findings by court after----ceveceuacaa — 41(p); B2 i
instructions to Jury- ——————— ’ 51 l ‘ l Voluntary Dismissal
issues for
- _pre-trial conference—cee—e- e e o o e o . 16 costs of previously dismissed actlion as affect- . }
: Jotng. >mary_Judgment hearing == ggggl | epiDe Tight of-—-- TooTTTITIIITIIIIT . gggg}
- e ¢ 2 ‘ e Posmes e - ———————— ————— me———— : :
" judgment following separate--—-e-—=—c—-e—e-coeom-- 54(b); 62{g . tlme fOr=emsmmmmem e e e -B(a)ile
Jury (see Jury) :
master's findings, use Of Ate—mmreeemcommcacm—. 53{(1} Waiver
pre t(;g:elalso fow Trials)-------—-------=--=-- 595 63 ;:_6 ‘ affirmative defense, as 8{c
re-trial procedure————rmmmme o~ ———————— S - e
geparate--l-?---f -------------------------------- Lz(b AETENSEBm o - mmm oo o m e e 12(v), (g) { g R
. BUDPOBNA [OP-~r oo mmm e ettt o o 45(e depositions N
vigiting JudgeB-——-=cmmmmmm— e cmecaa : c ; , errors and irregularities ine---ceceican- 32 /
witnesses, testimONy at=--mmemeemcmcececm—menmo. 26(d); 43 ' gi?:ért:?grilgn and reading of, by witnesa--- 30(e); 31(13>)2
Trustee ’ T signature of witness tO---—-mecmoceconon - O{eg' ‘31%173
— l . - evidence, of right to offer-c-ecwcwcmmanrwmanean El b : 50(a) -
real pa in interestreewmereercesmennm————— 17(a Jury trial P
1 party 7(2) - demand, by faillure to serve and flle-w--- 38( ; ;:39(a);
Assocl ’ . . 9{c .
Unincovporated Assoclations l l : directed verdict, motion fore--ceew- - ‘:;150 a
interrogatories to, by whom answered---—-—me-=- 2 fees, by failure to pay------wce-cro-coo- L 990
service Of ProCeSB ONeemememm——————— ———— ——— : l&(d) special verdict required---w-e-wemcccacan 9la
BULt In COMMON NAME = w o mmm e v o o i e e e i o 00 e e e objectiong-mmmmercm e e e s — 12&’):(8}: h
' Usual Place of Abode ' Withdrawal |
service of court, deposits in-----w= ——————— ——————————— 67
pleading, by leaving at-~-emeemmcomccoonn ﬂ’b} Judgment, Offer Of-mme-mcmescmemcc e ———————— - 68 :
summons, by leaving 8t-w-sewcmemmomeceacn 4(q . l Jury trial, demand for---—--- o e 38(4) ;
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1 H:tneasea {see slso Evidence)

; administrative subpoena, compelling obedience

---------------------- - - 85(a
v-firmation in lleu of oatheecrescrcmecronmenes u3 &
campetency of -— —— - e
contradiction of--- : e e e —~26(%% §d) f),
credibllity Of emwm —— ————— - 2 { 3
croas~examinatlon Ofwe=mmecmameomcmm - 26(c); 43(b
ﬂepoaition

before action, perpetuation of testimony 2
DY oo o e o e e i e e e
eross~examination-e—cem—memcenm e ——————— 26(c
evidence, introduction of witness'
deposition in--em=~cmeacccac e 26(r)
interrogatories, refusal to answer------- ?
. protective orders for witness-ceewcemmo- - 30{2;,(d 5
” réason for USINg-——wrecmrcemmeend - o - 26(a)(3
signature Of----eeeccoe—wuon e 30%93; 31(d
submission of, t0 witnesfeewremcnnmnceana 30(e); 31{(b

examination of
deposition hearing, @brrmrmrmeem e 26; 27; 29-32;

trial, at-e-r;eeecmevemme e a e 43(v)
expert, limiting number of, at preatrial
CONLEreNCe-cmmmam e ———— ————————— 16
fees, tender of, tO-evmmrecmrcmmecrvmcrmmcn———— 4 (CL; 8
hostile or unwilling--e=-==—m-- wrmmmmm e meeee  25(e); %(b
impeachment of--meocccrscvonmm—aan ~--—-—~----—-§gfg ,{(4),(£);
introduction, deposition in evidence-se-wwon- - 6(¢f
leading questiong-———-ecw--- —— - e - aéscgg 43(b
masters, befOrf«cewececsumcooncnnmumnvannmwamaws  53(b),{e){2}:
certified public accountants aS-w=~coc-w- 53(c){3
physician's testimony, when excluded~ror-wwmemn- ?5 b){1
- privilege~veccmmmrc e e — e e e e e 26(b}; 43(a
" pubpoena (see also Subpaena)-—---— -------- P ug
70 summary Jjudgment, affidavits of~=e~we-- em————— 5
. testimony
orally in open CoOUurtem—emmmn- ———————— 26(a1)(3); 43(a}
perpetuation of, by-emvwconcocravcvvnneena
physical or mental condition, regarding-- 35(b)
; proof at later trial of--evoccevrmveacna.
trial, examination and crcss—examination--»--—- R3
arfestacm- - - crmemme———————— 64
88818taANCE~wrermman—— o e e e 70
attachment-eeerememrrmrerremenenreeerr——m————— 64; T0
audita querela, abolished-=--reeccemaca- ————— : 60(v
coram nobls, abolished-wmmrmccreccmrecmaneranen 60(b
goram vobis, aboligheldewmrewmme e ewnmmw - 60(b
execution (see also Execution)~eeemmeccceancnus 69; 70
garnishment~-wevmemenw e 0 B
TATIABINIS o o o o om0 e e e o e e e 85(c)
injunction {see also Injunction)e-m=mmemecoarau
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(Writ - continued)

Quo Warrantoeece-cmcnmom —cane -

replevifeecrerccnennee DT
8cire faciages ———— -
BEQUESEratiON et n e ——— - -

subpoena (see also Subpoena)----
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