  IN THE SUPREME COURT OF THE STATE OF ALASKA

GOLDILOCKS

)

Appellant,
)




)

vs.


)




)

PAPA & MAMA BROWN
) 

BEAR,


)
Supreme Court No. S-12345

Appellees.
)
Superior Court No. 3PA-02-12345 CI

____________________)

APPELLEE’S BRIEF

Appeal from a final judgment of the Superior Court

Third Judicial District at Palmer

The Honorable Judge I. M. Fhair
Papa & Mama Brown Bear, pro se

Homestead Rd.
Talkeetna, AK 99676
(907) 555-1234 phone
By:  Papa Bear
Papa Bear 
Filed in the Alaska Supreme Court

August 1, 2006
By:  _________________________

     Deputy Clerk 
TABLE OF CONTENTS

TABLE OF AUTHORITIES………………………………………………………………………………………………………………ii
AUTHORITIES PRINCIPALLY RELIED UPON….………………………………………………………………iii
JURISDICTIONAL STATEMENT…………………………………………………………………………………………………….1
STATEMENT OF ISSUES PRESENTED FOR REVIEW………………………………………………………….2
STATEMENT OF THE CASE…………………………………………………………………………………………………………….3

FACTS………………………………………………………………………………………………………………………………………….3

PROCEDURAL HISTORY……………………………………………………………………………………………………….4
STANDARD OF REVIEW…………………………………………………………………………………………………………………….6
ARGUMENT……………………………………………………………………………………………………………………………………………….7
1. The Superior Court did not err in finding that Goldilocks trespassed on the Brown Bears’ property.…………………………………………….7 
2. The Superior Court did not err in finding that Goldilocks had intentionally inflicted emotional distress on Baby Bear………………………………………………………………………………………………………………………………………………8 

3. The Superior Court’s damage award against Goldilocks was proper……….……………………………………………………………………………………………………………………………10  

CONCLUSION……………………………………………………………………………………………………………………………………….11
TABLE OF AUTHORITIES

Cases

Brown Jug, Inc. v. Int'l Bhd. of Teamsters, 688 P.2d 
932, 938 (Alaska 1984)……………………………………………………………………………………………………….11 

Fernandes v. Portwine, 56 P.3d 1, 4 (Alaska 2002)………………………………6,7
Fyffe v. Wright, 93 P.3d 444, 455 (Alaska 2004)…………………………………8,10
Mapco Express Inc. v. Faulk, 24 P.3d 531, 536 (Alaska 
2001)…………………………………………………………………………………………………………………………………………………………6
Mitchell v. Heinrichs, 27 P.3d 309, 312 (Alaska 2001)……………………….6  

Richardson v. Fairbanks North Star Borough, 705 P.2d 
454, 456 (Alaska 1985)………………………………………………………………………………………………………….8
St. Paul Church, Inc. v. Bd. of Tr. of Alaska Missionary Conference of United Methodist Church, Inc., 145 P.3d 541, 558 (Alaska 2006)……………………………………………………………………………………………………………………………………7
Teamsters Local 959 v. Wells, 749 P.2d 349, 358 (Alaska 1988)…………………………………………………………………………………………………………………………………………………………9
Alaska Statutes

AS 22.05.010………………………………………………………………………………………………………………………………………1
Court Rules

Alaska Appellate Rule 202(a)……………………………………………………………………………………………1
AUTHORITIES PRINCIPALLY RELIED UPON

There are no statutes or rules primarily relied upon.  The Argument cites cases which are not supposed to be included in this section.  
JURISDICTIONAL STATEMENT                                                                                                                                                                                                                                                                                                                                                                                                                                                                                   
Appellant Goldilocks appeals from the March 5, 2006 final judgment issued by Palmer Superior Court Judge I. M. Fhair.  [Exc. 04-07]  This Court has appellate jurisdiction under AS 22.05.010 and Alaska Appellate Rule 202(a). 

STATEMENT OF ISSUES PRESENTED FOR REVIEW

1. Did Goldilocks unlawfully enter the Brown Bears’ land? 

2. Whether substantial evidence supports the Brown Bears’ claim that Goldilocks intentionally inflicted emotional distress on Baby Bear?

3. Whether the damage award against Goldilocks is reasonable?
STATEMENT OF THE CASE
I. Facts

The Three Brown Bears (Papa Bear, Mama Bear and Baby Bear) live in a 3000 square foot log cabin on their Talkeetna homestead.  [Exc. 08]  On July 14, 2002, at 9 a.m. the Three Brown Bears left their homestead to subsistence fish for red salmon.  [Exc. 27]  Ida Eagle, the neighbor who lives in a cabin next to the homestead, saw a young woman with blond hair trespass on the Brown Bears’ property at approximately 11 a.m.  [Tr. 241]  At approximately 12:30 p.m., Ms. Eagle saw the Brown Bears walking by her cabin toward their driveway with a cooler full of fresh caught fish.  [Tr. 242]  The Three Brown Bears entered their cabin and saw that half of their blue berry reserves had been taken.  [Tr. 36]  Baby Bear found Goldilocks sleeping on the couch in the den. [Tr. 42]  Baby Bear screamed and quickly climbed to safety on top of a wood stove pipe.  [Tr. 42]  Goldilocks heard the screams and fled from the Bears’ cabin.  [Tr. 112]  The Brown Bears called the police who responded to the homestead and Officer Helpall wrote a report about the incident.  [Exc. 26]

Since that day, Baby Bear has had to reside at the Alaska Department of Fish and Game (ADFG) facility to be treated by a bear behavior biologist for post-traumatic stress disorder (PTSD) caused by his encounter with Goldilocks.  [Tr. 56]       

II.  Procedural History


On July 28, 2002, Papa and Mama Brown Bear filed a complaint in the Palmer Superior Court.  [Exc. 1]  The complaint states that Goldilocks trespassed on their property by entering their cabin when they were not home, eating blueberries and sleeping in their den.  [Exc. 2]  They also claimed that Baby Bear suffered physical and mental damages in the amount of $40,000 because he is receiving inpatient treatment and unable to help the family fish, hunt and gather berries.  [Exc. 2]  

On March 3, 2003, Judge I. M. Fhair presided over a two-day civil trial.  [Tr. 1]  Papa Bear testified about the events that happened on July 14, 2002, starting with leaving the homestead, going fishing and returning home for lunch.  [Tr. 14-29]  

Goldilocks testified she was in Talkeetna after climbing Denali and was very tired so she was looking for a rustic bed and breakfast.  [Tr. 89]  She claimed that the Bears’ log cabin was a commercial boarding establishment because it is very large, there was no fence or sign saying this was private property, and there was a mat at the front door that said “WELCOME.”  [Tr. 92]  She also stated that she thought they provided food to guests because there was a huge garden with enormous vegetables and large amounts of jarred berries, salmon and moose were stacked up on all of the shelves in the kitchen.  [Tr. 93]  Goldilocks testified that she looked for someone to ask about spending the night and sat down on the couch in the den for a moment, but fell asleep.  [Tr. 95]    

Mama Bear testified about Baby Bear’s mental problems that have occurred since he found Goldilocks sleeping in the den.  [Tr. 42]  Expert bear behavior biologist, Dr. Bunny Hugger, testified about the traumatic effects when a bear cub comes into contact with a human.  [Tr. 51]  He stated that Baby Bear had physical symptoms of blackouts stemming from his encounter with Goldilocks which prevented him from participating in the traditional hunting and gathering activities with his family.  [Tr. 53]  Dr. Hugger stated that Baby Bear requires inpatient treatment and that he hopes Baby Bear will be reintroduced to the Talkeetna homestead within six months.  [Tr. 54-55]     

After trial, on March 5, 2003, Judge Fhair entered final judgment for the Brown Bears.  He found that Goldilocks had committed trespass and had intentionally inflicted emotional distress on Baby Bear, awarding the Brown Bears $40,000 for Baby Bear’s injuries.  [Exc. 04-07]  

On March 30, 2003, Goldilocks filed this appeal to the Alaska Supreme Court.    

STANDARD OF REVIEW

The Court should review the Superior Court’s factual finding that Goldilocks trespassed using a clearly erroneous standard.  Fernandes v. Portwine, 56 P.3d 1, 4 (Alaska 2002)(citing Jenkins v. Handel, 10 P.3d 586, 589 (Alaska 2000)).

The Court should review the question of whether the Brown Bears presented sufficient evidence to support a case for intentional infliction of emotional distress using an abuse of discretion standard.  Mitchell v. Heinrichs, 27 P.3d 309, 311 (Alaska 2001).    

The Court should review the question of whether the damage award was excessive using the clearly erroneous standard.  Mapco Express Inc. v. Faulk, 24 P.3d 531, 536 (Alaska 2001)(citing Pluid v. B.K., 948 P.2d 981, 983 (Alaska 1997)).
ARGUMENT 

I. The Superior Court did not err in finding that Goldilocks trespassed on the Brown Bears’ property. 
The Superior Court found correctly that Goldilocks trespassed on the Brown Bears’ property.  “Trespass ... refers to an unlawful entry upon the land of another.” Fernandes v. Portwine, 56 p.3d 1, 6 (Alaska 2002)(citation omitted). Additionally, “an intentional entry onto the land of another constitutes intentional trespass even if the trespasser believes that he or she has the right to be on the land.” St. Paul Church, Inc. v. Board of Trustees of Alaska Missionary Conference of United Methodist Church, Inc., 145 P.3d 541, 558 (Alaska 2006)(citation omitted). 
There is no doubt that Goldilocks intentionally entered the Brown Bears’ homestead. Goldilocks’ statements that she thought that the Brown Bears’ cabin was a public commercial boarding house, [Tr. 89], and that she was allowed to enter to ask about spending the night, [Tr. 93], do not matter. St. Paul Church, 154 P.3d at 558. She knew the property belonged to someone else, and intentionally entered the cabin. The fact that she intentionally entered the cabin makes her action a trespass even if she believes that she has a right to be on the land. Id.  
 Also, Goldilocks’ entry onto the homestead was unlawful because the Brown Bears’ did not consent or give permission for her to enter. A welcome mat, food, chairs, and beds are all common things to find in cabins, and do not give permission for strangers to come in. The Brown Bears’ did not ever tell Goldilocks that she could enter the cabin, or consent to her coming in. 
Goldilocks’ entry was unlawful and intentional and her possible belief that she had a right to be there does not excuse her intentional entry. The Superior Court correctly found that she trespassed and the Supreme Court should affirm this finding. 

II. The Superior Court did not err in finding that Goldilocks had intentionally inflicted emotional distress on Baby Bear. 
Goldilocks did intentionally inflict emotional distress on Baby Bear.  In Richardson v. Fairbanks North Slope Borough, 705 P.2d 454, 456 (Alaska 1985), the Supreme Court adopted the Restatement (Second) of Torts, §46, which defines Intentional Infliction of Emotional Distress (IIED)as: “[t]he offending party, through extreme or outrageous conduct, must intentionally or recklessly cause severe emotional distress or bodily harm to another.” Id. 
In order to recover damages for IIED, the Brown Bears must show: “(1) extreme and outrageous conduct, (2) that is intentional or reckless, (3) and causes emotional distress (4) that is severe.” Fyffe v. Wright, 93 P.3d 444, 455 (Alaska 2004).

Goldilocks’ argues the wrong cause of action in her brief.  It is incorrect to require the killing of a pet animal to show intentional infliction of emotional distress. In the cases that Goldilocks relies upon, the emotional distress was inflicted on the owner of the animal, not on the actual animal, like it was in this case with Baby Bear.  Therefore, those cases do not apply. 

In this case, the Superior Court made the “threshold determination of whether the severity of the emotional distress and the conduct of the offending party warrant a claim of intentional infliction of emotional distress.”  The court determined that Goldilocks’ actions and Baby Bear’s distress did warrant a claim. Id. The Superior Court also found that the Brown Bears had met all of the elements to show intentional infliction of emotional distress.  
Goldilocks’ actions were sufficiently extreme and outrageous to warrant liability. While it is true that she did not kill Baby Bear, her action of entering a strange house and staying there until the owners came home could be construed by a young bear as a threat to his life. Compare with Teamsters Local 959 v. Wells, 749 P.2d 349, 358 (Alaska 1988) (affirming that a threat to take someone’s life is, as a matter of law, outrageous conduct which is sufficient basis to award damages). 

Additionally, Baby Bear’s emotional distress is sufficiently severe. The Court defined “severe” as: “distress of such substantial quality or enduring quantity that no reasonable person in a civilized society should be expected to endure it.” Fyffe, 93 P.3d at 456. 

Baby Bear’s inpatient treatment for the psychological 
effects of Goldilocks’ actions are not something that a reasonable person should be expected to endure. Therefore, Baby Bear was severely distressed, as shown by testimony from his treating doctor, Dr. Hugger. [Tr. 52-55]; Contrast with Fyffe, 93 p.3d at 456 (concluding that statements that the plaintiff was “extremely distraught” were not enough to warrant recovery for severe distress). 
The Superior Court found that Goldilocks’ actions and 
Baby Bears’ distress met all of the required factors.  Therefore, the court did not abuse its discretion in awarding damages to the Brown Bears for intentional infliction of emotional distress.
III. The Superior Court’s damage award against Goldilocks was proper.  
The $40,000 damage award to the Three Brown Bears was   

not improper or excessive. As discussed above in Sections I and II, Goldilocks trespassed and intentionally inflicted emotional distress on Baby Bear.  As such, the Brown Bears were entitled to reasonable damages. 

While a defendant “may at least be liable for nominal damages” for intentional trespass, this case involves an additional claim of intentional infliction of emotional distress. Brown Jug, Inc. v. Int’l Bhd. Of Teamsters, 688 P.2d 932, 938 (Alaska 1984)(citation omitted). Goldilocks is liable for “at least nominal damages” for the intentional trespass, plus the damages for her intentional infliction of emotional distress on Baby Bear. Id. Considering Baby Bear’s severe distress and medical treatment, $40,000 dollars is a reasonable amount to compensate the Brown Bears. Therefore, the Supreme Court should affirm the damage amount of $40,000 for the intentional trespass and the intentional infliction of emotional distress. 
CONCLUSION
For the reasons stated above, this Court should affirm the Superior Court’s findings that Goldilocks trespassed on the Brown Bears’ property and intentionally inflicted emotional distress on Baby Bear.  This Court should also affirm the reasonable damage award.   

Respectfully submitted at Anchorage, Alaska, on August 1, 2006.
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